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Self—ownership, sovereignty of the individual, individual sovereignty or individual autonomy (Ellen
Meiksins Wood. Mind and Politics: An Approach to the Meaning of Liberal and
Socialist Individualism. University of California Press. 1972. ISBN 0-520-02029-
4.p. 7).
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4. "The Spirit of Laws: A Compendium of the First English Edition",
1977.
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Chapter IX

Shiite Continuous Ijtihad in Dealing with the Issues
of the Present Age

Abstract

In the Sunni society, due to the origins of the early Islamic
centuries of plurality of jurisprudential religions, caused
chaos of sharia. As far as the number of religions has
reached 138 religions and it worried the rulers of the
Abbasid Caliphate, so first they decided to close the entrance
of Ijtihad and later on they confined the religions to four
schools. Since then, no jurisprudent had the right to a new
Ijtihad and it was prescribed that they would follow the four
schools of Hanafi, Hanbali, Shafi'l, and Maliki and imposes
them. But the jurisprudents of the Imami's school never
blocked the Ijtihad and insisted on continuity and stability.
This is one of the privileged points and honors of this school.
Therefore, the Mujtahids of Imami have stepped up to the
needs of the social incident and they have expressed the law
of the Sharia according to the time by acknowledging the
power of Imamn Jurisprudence. Now considering the
developments of contemporary time, what should one think
of in order to maintain the tradition of continuous Ijtihad and
the absence of the humanitarian convey on the one hand and
the legal system of the world on the other?

In our opinion, pushing for preserving the right path of
the righteous, by revising and reviewing the main sources of
the jurisprudence and "tactics" in the book and the use of
"inference" in the tradition and considering the conditions of
time and place, we can fulfill the Shiite continuous Ijtihad
tradition.
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Chapter VIII

Ansari and Khurasani on Principle of non-
Guardianship and its exceptions

Abstract

How a person may have any authority over another person is
a basic question that the Shiite jurists who believe in the
theory of the guardianship of fagih need to deal with via
examination of rational and textual evidences. Shaykh al-
Ansari developed his rather profound work in continuation
of what already initiated by Naraghi and Maraghi
strengthening principle of non-Guardianship and elaborating
on its exceptions. His most distinguished student-
Mohammad Kazem Kurrasani- however, has developed a
relatively more liberal position in regard to the principle of
non-Guardianship of fagih. The main focus of this article is
to examine jurisprudential views of al-Ansari and al-Khurasi
on the principle of non-Guardianship and its exceptions.
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Chapter VII
The Role of the Principal of Human Dignity in Shiite Ijtahad

Abstract

The holy Quran has revealed to man for dignity. Although
this principle has been partially analyzed in the Quranic
textbooks, it was anticipated that, firstly, in the Islamic
system, where the human being is regarded too much and
discussed in different ways, it was dealt with the existence of
human dignity more than this. Secondly, in the jurisprudence
of the Shari'a, the role of this principle is not so evident in
the interpretation of the sentences. In other words, what is to
be said about this being, what should be done? The
inadequate knowledge of the author of the book shows that
in the words of the jurisprudents there is no trace of the
citation to the principle of dignity. The only place that can be
seen is the endowment that some great scholars have given
to fatwa according to this principle and it seems that the
contemporary jurisprudents should be taught to understand
and interpret. However, it must be admitted that early
jurisprudents have taken far greater steps towards the Imams'
jurisprudence and it is not comparable to contemporary.
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Chapter VI

The Role of the Principal of Justice in the Shiite
Ijtihad and Development of Human Right

Abstract

Resignation of the principle of justice is one of the most
respected points of Shiite and in the other words of the
principles of Shi'ism. The principle of justice seems to be a
pre-jurisprudential principle, neither is one of the rules of
Figh and not of the rules of jurisprudence. A Fighi rule is the
general rule that contains several sub-issues. The rules of
Figh are within the Figh and can be mutually supportive,
homogeneous and discriminating. And the jurisprudent, as a
contradiction, seeks to resolve and balance the preference.
For example, the rule of domination of the people on their
property can conflict with the rule of no harm, and the jurist
is to make it resolved.

The principle of jurisprudence is also the rule that
relates to the general principles of the method of inference.
But the principle of justice is not of any kind. Not a
component of the method of inference, nor of general
jurisprudential rules. The position of the principle of justice
in jurisprudence means that every religious rule is for the
servants of God on the basis of justice, and the ruling does
not include the injustice. Therefore, such a principle cannot
be considered as a principle of a method, and it can not be
considered as part of the provisions of all religious law. The
jurist when reaches to a rule that is not in accordance with
justice, he must deny himself and make sure that he has
committed the wrongdoing.



Sl wsl oolgal e ¥WA

Chapter V
Ijtihad on the Basis of Justice

Abstract

Mulla Mohammad Khorassani was one of the renowned
scholars of the modern era and was the founder of the system
of “Technical Jurisprodence” in Najaf. In collaboration with
some of his outstanding disciples, he was smong the leading
theorists of the Iranian Constitutional Revolution and he
issued a number of these statements and the personality of
their author, 1 belive that these should be considered as
“Fatwas”. These ideas need to be reevaluated from the point
of view of their underlying principles and judicial
justification. It is expected of any jurist that his or her
pronouncements be corroborated by legal documentations
and references. Reexamination of Mulla Mohammad
Khorasani’s ideas and perceptions would reinforce the
principle that Shiite Jurisprudence can be practiced on the
basis of rational principles, justice and human dignity. This
means that, in order to reach an Islamic legal verdit, one
should consider these important principles as a priori, and
not on the level of other common rules. In the article, we
have attempted to prove the above point by quoting certain
examples of his “Fatwas” issued at that period.
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Chapter IV
The Opinions

Abstract

If we call the “Science of the Principles of Islamic
Jurisprudence” the “Islamic Legal Philosophy” - as it has
been done - we have made no exaggeration. In the current
Islamic century this science has gained new momentum in
the method of individual reasoning of the rhetoric-centered
school of Najaf. One of these discussions concerns the
dividing of Islamic judicial verdicts into obligatory and
conventional ones followed by an analysis and a verification
of the legal provisions of the latter category.

In this discussion Shykh Ansary intends to defend the
theory of the elder Imamites and to respond to those critics
who come up with new approaches. Yet Khorasany criticises
his teacher Shaykh Ansary in a relatively comprehensive
study laying out what in his own view is a new scheme. To
the students of jurisprudence the knowledge of this
discussion not only introduces them to the background of the
philosophy of law in Islamic thought but undoubtedly will
have a substantial impact on rational judicial analyses.
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Chapter IIT
Technical Ijtihad of Khorasani

Abstract
When Mrzaye-e-Shirazi passed away (1230-1312) samurra
seminary in Iraq closed, however, the reason for its scholars,
professors and students dispersed to various regions, some of
them departed to Najaf while others went to Karbala. As a
result Najaf Seminary quickly developed and during this
period two methods of jurisprudence that possessed similar
and different characteristics were established. These methods
are as follows:

Technical Jurisprudence;

Common Jurisprudence

The first method was led by Mulla Mohammad Kazem
Khorasani and the second one by Seyyed Mohammad
Kazem Tabatabace.

In this article the author presents characteristics of the
first method there after a brief description of the school of
Khorassani’s jurisprudence and its methods are mentioned.
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Chapter I
The Effective Factors of Shiite Ijtihad

Abstract

In the previous part of this article we pointed out the three
theological schools of Najaf, Samarra, and Ghom. These
schools are nat of the same age. The first one, i.e. that of
Najaf has a relatively long history and its beginnings date
back to the fifth century A. H., while the other two schools
are not as old, and have been in ecistance only for the part
one hundred years or so. However all three have seen
enormous developments in contemporary history. Thus, it is
no exaggeration, if we call the recent part of their life the
period of deep changes of ljtihad in the judicial domain of
Islam, which comprises the social and practical aspects of
Islamic jurisprudence. By contemporary history we mean the
period of the jurisprudent activity since the time of the pupils
of Sheikh Ansari. It is in this period that all three above
Mentioned schools began and continued their profound
changes.

The developments in Shi’ite Ijtihad during this have
been determined by world-wide social and political events
that effected Islamic docieties, whereby the Shi’ite clergy
could not remain indifferent. Hence, Shi’ite jurisprudence
underwent various changes in its public, political, private,
and penal codes. :

In this part of the article we seek to briefly discuss the
effective factors that led to these changes, presenting
exemplary cases through authoritative documents.
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Undoubtedly, the Hanfi understanding of “Ijtihad” is quite
different from that of the Shiites, but still both of them are
rationalistic. ‘

During the last few centuries in the Islamic countries the
cecessity of continuing Ijtihad, i, e. the need to oppose the
tendency of “closing the gate of Ijtiha” has been deeply felt.
This sense of urgency has been onc of her pillars of
intellectual renewal in Sunni societies, a renewal that most
modernist Turkish, Arab and Indian thinkers have agreed
upon. For the Shiites, Ijtihad had a broad meaning and it was
seen as an appropriate means of religious thinking. By their
rational approach to theological problems and to the domain
of rational theology, they on the one hand gradually
emancipated themselves from non-rational ideas of the
Mutakallimin and istead promoted their “Transcendental

Philosophy” (aJlxe cuSs), which they declared to be the

“Shiite Philosophy”, while on the other hand rapidly
developing in their academic circles the science of “the
Principles of Figh” («& J,l), that ecercises figh of the basis

of rationality and that has influenced the methodological
approach to figh.
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Chapter I

Historical Development of Shiite Ijtihad, Schools,
Seminaries and Methods

Abstract
A study of the history of religions shows that here has been
an ongoing mutual challenge between rationalism and
religion.

The said challenge has occurred especially in two areas,
one is that of the fundamental principles of faith, and the
other is the sharia and the commandments of practical life.
The former area deals with problems like God’s attributes of
freedom and determination, whereas the latter one is
concerned with the limits of rationality in the interpretation
of the laws of the sharia. These-controversies have, in the
course of history; led to.the forimatiort-of. various theological
and judicilal groups and.trends. Thus, in the first Islamic
centuries, the two theological scholls of thie Asharites and the
Mutaxilah as well as their respective branches came in to
being. Analogous to this development, we witness the
emergence of the different religious schools. In the course of
time, the primacy of reason in understanding the Sharia was
labeled “Ijtihad”, even though this expression underwent
manifold interpretations and changes in its identity as the
history of Islam evolved. Its eaning varied acoording to the
political and economic circumstances. This situation has
endured up to our days, but nevertheless there is one element
that runs through all the various uses of the term “Ijtihad” by
all the different Islamic schools, and that is: rationalism.
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