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NOTE ON TRANSLITERATION

Ihave followed standard conventions for transliterating Arabic, albeit in a
simplified form. Long vowels are indicated by a macron (e.g. ā). ‘ayn is

indicated by an opening quotation mark (‘), hamza by a closing one (’).
Emphatic consonants have not been indicated in the main text. They are,
however, marked in the glossary of frequently employed Arabic terms,
where they are indicated by subscript points (e.g. ḥ). Tā’ marbūtah is in-
dicated with a final –h, or –t in idāfah. Transliterations of Arabic words in
citations have been altered to maintain consistency. Words in common us-
age in English are not italicized and are given largely standard spellings
(e.g. ‘shariah’, ‘Quran’, ‘hijab’, ‘fatwa’, ‘mufti’, ‘ayatollah’; I prefer
‘shaykh’ to ‘sheikh’). Names of people, places and organizations are not
given diacritical marks, and I have often used conventional spellings (e.g.
‘Beirut’, ‘Hezbollah’, ‘Fadlallah’ rather than ‘Fadl Allah’). For the Quran,
I have usually used Dawood’s (1990) translation. Otherwise, all transla-
tions from Arabic and French are my own, except where indicated.
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ABBREVIATIONS

AI artificial insemination.

AID artificial insemination by donor.

AIH artificial insemination by husband.

ART artificial reproductive technologies.

DI donor insemination.

ET embryo transfer.

FBD father’s brother’s daughter, as in ‘FBD marriage’ (also ‘patripar-
allel cousin marriage’).

HFEA (British) Human Fertilisation and Embryology Authority.

HFEB (British) Human Fertilisation and Embryology Bill.

HLA human leukocyte antigens [testing] (used to match potential or-
gan donors and recipients and as a form of paternity testing).

ICSI intracytoplasmic sperm injection (a variant of IVF treatment,
where the sperm is injected into the egg through ‘micro-manipu-
lation’ under a high-powered microscope).

IVF in vitro fertilization.

NRT new reproductive technologies.

OIC Organisation of the Islamic Conference.

PGD pre-implantation genetic diagnosis.

STD sexually transmitted disease.
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INTRODUCTION

In Spring 2007, I was sitting on a sofa in the lounge of the home of
a distinguished Shiite religious scholar in the southern suburbs of

Beirut. Books and papers, escaping from the over-flowing book-
cases, lay piled on the table in front of me. The uppermost caught my
eye: an Arabic translation of David Harvey’s The condition of post-
modernity, a photocopy of Foucault’s Power/knowledge in English,
an issue of an Arabic literary periodical devoted to deconstruction-
ism, a book on Muhammad, the prophet of peace. But I had come to
discuss the author’s latest work, a slim volume dedicated to the Is-
lamic legal problems raised by new reproductive technologies such
as in vitro fertilization (IVF). We sat and chatted over tea, running
through issues such as whether, as the husband of an infertile wife,
one should marry an egg donor to ensure that a procedure using her
egg was not adulterous, or whether a surrogate mother could be seen
as analogous to a ‘milk mother’, the wet-nurse who is awarded, in Is-
lamic law, some of the rights of a mother proper. These are not hy-
pothetical questions: ‘I get so many telephone calls about this’, the
shaykh told me. ‘Can I use my wife’s sister’s egg? If I can’t carry a
child, could my mother carry it for me?’

This book is about many such conversations, about how Islamic
legal scholars have dealt with the dilemmas posed by these new
medical treatments and scientific understandings, and how they have
reconciled traditional understandings of the family and kinship with
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the radical challenges such new techniques imply. These debates
constitute a lively and rich case study as to how these religious spe-
cialists ‘keep up with the times’, as local rhetoric has it, one that
gives special insight into the dialectic between these living traditions
and those of liberal, Western moral thinking, within which these de-
velopments have been equally keenly debated. Of course, Islamic le-
gal scholarship is neither produced nor consumed in a vacuum, and
these discussions are firmly situated in the context where they were
researched, Lebanon, whose religious diversity and legal pluralism
added immeasurably to the breadth of the research. Both Sunni and
Shiite Muslim debates, in themselves highly diverse, are explored
here. The initial, core fieldwork was carried out in 2003–04, the
‘ethnographic present’ here, with further visits in 2006, 2007 and
2008, with the Islamic legal scholars themselves in their homes and
offices, and in Lebanon’s religious law courts. Other, different
voices were also heard: most importantly, extensive interviews were
conducted with Lebanese medical practitioners working in the field
of assisted reproduction.

I am an anthropologist, and these themes are powerfully sugges-
tive of wider, comparative issues: kinship has been more or less cen-
tral to the discipline since its very beginnings, and the furore
provoked by the advent of IVF itself led to a vigorous renaissance of
kinship studies – ‘new kinship’. This project originally grew out of
an earlier interest in some of the more recondite areas of the anthro-
pology of the Middle East, concerning kinship in particular, and it
was the work of the French anthropologist Édouard Conte that pro-
vided illumination into how I might make my own contribution. In
the course of a discussion of what he sees as a suppressed ‘feminine
part’ to ‘Arab kinship’, Conte (2000b: 297–302) refers to the find-
ings of a colloquium organized by the Jordanian Society for Islamic
Medical Sciences on the theme of ‘Contemporary medical affairs in
the light of the Islamic shariah’. In the case of surrogate motherhood,
it was ruled that it is the birth mother to whom maternity should be
assigned rather than the egg donor: it is the nurturing role that is seen
to be key, rather than shared genetic substance. It struck me that
there was, crudely speaking, a ‘new kinship’–sized hole in the study
of the Middle East, and a Middle East–sized hole in the new kinship
studies. I thus decided to follow Conte’s lead, by examining Islamic
Middle Eastern reactions to such new reproductive technologies, as
a way to further anthropological understanding of kinship in the re-
gion, and as a way to contribute to and comment on the new kinship

2 Morgan Clarke
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studies more generally. 
The attempt to uncover deeper kinship assumptions was in some

ways a failure. It is, no doubt unsurprisingly, simply impossible to
read ‘the Middle Eastern kinship system’ off what Islamic legal
scholars or Christian Lebanese medical practitioners, for instance,
have to say about assisted reproduction. In fact a key issue proved to
be the very diversity of positions taken, and the tensions between
‘official’ kinship ideology and individual practice. The latter issue is
complicated in Lebanon by a colonially instituted legal system that
grants the various religious communities their own religious courts
with jurisdiction over Lebanese citizens in matters of personal sta-
tus, in competition with a robust civil legal apparatus and liberal,
secular tradition: the kinship precepts of religious law are thus very
much contested.

Further, public reputation before local communities and social
networks – ‘the neighbours’, for instance – is important; sexual pro-
priety, to which reproduction (even if medically assisted) is assimi-
lated, is a central value in this context. Where people employ
unconventional or controversial methods to remedy infertility, then,
such as the use of donor sperm or eggs, they may prefer not to ad-
vertise that fact, and indeed may maintain publicly that resulting
children arrived in the conventional manner. This is hardly unique to
Lebanon. But while I was keen to seize upon examples of the fluid-
ity of relatedness and the rethinking of traditional categories that, for
reasons I will describe, I took to be vital to my ‘new kinship’ proj-
ect, I was forced to remark that such fluidity and challenges to repro-
ductive mores are, ideologically speaking, deeply antithetical to
much contemporary Middle Eastern, especially Muslim, thinking.
That is not to say, however, that Islamic thought is simply hidebound
and conservative in this regard. As we will see, Islamic legal
thinkers, generally speaking, openly embrace the possibilities of
such new technologies, and often surprise in their solutions to the
problems such possibilities can pose. But in any case one would not
want to privilege too much the clerical view: such ‘Orientalism’ has
rightly been seen as deeply problematic; and as an account of ‘kin-
ship’ it would be inadequate. And yet in trying to highlight examples
of the creative strategies individuals employ to further their personal
projects, which may involve subverting religious precepts and the in-
stitutions of state law, one then runs the risk of being accused of a
negative depiction, one that focuses on ‘wrong behaviour’, as it
were. But if one ignores such actions, one merely reproduces a mor-
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alizing rhetoric that terms such individual agency ‘hypocrisy’ or ‘ly-
ing’, rather than seeing it as the ‘choice’ of the new kinship discus-
sions. And anthropological criticism has its own moralizing
tendencies. There are no easy solutions here. The proper, anthropo-
logical path, it seems to me, is rather to step outside of a futile mor-
alizing dialectic that sets, for instance, ‘illiberal Islam’ against
‘immoral West’, and take such moralizing, as well as notions of pro-
priety, integrity and hypocrisy, as one’s comparative subjects.

There is another conversation here, then, between these ‘new kin-
ship’ studies and the Islamic legal discussions. Confronting the two,
as this book is, to the best of my knowledge, the first to do, sheds
critical light on this portion of the anthropological tradition itself as
a creature of liberal modernity – which is but one possible vision of
modernity among many, including, arguably, some of the strands of
the contemporary Islamic legal thinking I investigate here: what
Deeb (2006) calls the ‘enchanted modern’ of certain pious, politi-
cally committed sections of Muslim society, in this case among the
Shiites of Beirut’s southern suburbs, for instance.1 It also illuminates
a contemporary European and North American interest in the ‘bio-
genetic’ in kinship as not so much a consequence of scientific and
technological advance, as is usually claimed, but as intimately bound
up with changing conceptions of sexual morality, the core theme of
the Islamic debates. While the new kinship studies have turned on
the theme of nature versus culture, Islamic debates turn on legiti-
macy and illegitimacy.

These are intensely political themes: Middle Easterners might be
forgiven for thinking themselves literally under assault by Western
liberalism, of which the new wave of kinship studies and the social
and sexual fluidity they are so interested in are, as I will argue, a
characteristic product. Here I have a distinguished predecessor. I
think it is fair to say that it was Marilyn Strathern’s After nature
(1992a) that truly launched and underpinned the wave of anthropo-
logical writing regarding assisted conception and kinship that I ad-
dress here. It in large part inspired my own research. But rereading
the book now, what I find most striking is Strathern’s deep and ex-
plicit concern with the political climate of the day, the ‘Enterprise
Culture’ of British Thatcherism (see also Strathern 1992b). My own
work, which in many ways belongs to the tradition she inaugurated,
heads in a rather different direction, but one equally linked to the
politics of its time: the authoritarianism of Tony Blair’s (now Gor-
don Brown’s) Britain, with its unhappy conjunction of lip service to
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certain ‘liberal’ ideals, ruthless abandonment of other, rather more
material ones and profound ambivalence towards ‘Islam’ and the
various ways in which millions of Muslims would like to construe
their religion. Political frustrations aside, the tension between ‘Is-
lamic’ and ‘liberal’ conceptions of moral propriety also throws much
anthropological prejudice (in analytical terms) into relief.

This political dimension to research in the region is inevitable in
the present climate, even regarding what one might assume are rela-
tively innocuous issues. Some extreme right-wing American conser-
vatives, for instance, seeking the reasons for Arab and Muslim
intransigence towards American foreign policy objectives, even look
to the region’s notional fondness for ‘clannish’ ‘cousin marriage’, a
stock, if dated, theme of the anthropological literature (Clarke
2007b: 389). Further, the U.S.-led invasion of Iraq and its aftermath
have led to an inflammation of sectarian sentiment. After a talk I
gave in London detailing some of the surprisingly unrestrictive po-
sitions I had found amongst the views of leading Shiite authorities
on IVF, an audience member asked for a quiet word: ‘You must be
careful’, he told me, ‘this is dangerous stuff. If the Wahhabis get hold
of it…’ I took his point, although ‘the Wahhabis’ are hardly a cate-
gory to be conjured with as crudely as that. It is true that Islamic le-
gal opinions can be taken as emblematic and used as ammunition for
the sectarian rhetoric in which much political antagonism is cast at
this historical moment. But I have not censored my account in this
regard: these opinions are matters of public record, globally dissem-
inated, and none of my Lebanese Shiite clerical colleagues held such
fears. 

One might also note here regarding the dialectic between, roughly
put, ‘progressive’ and ‘conservative’ Islamic legal opinion, a theme I
pick up at various points in the book, that the boundaries most cer-
tainly do not fall neatly along sectarian lines, even if some would
like to think they do. Indeed many of the most progressive authori-
ties, Sunni and Shiite, frequently argue for an end to the perception
of a difference between ‘Sunni’ and ‘Shiite’ itself, a ‘difference’ that
is, they might argue, a tool of Western imperialism. Further, with re-
gard to ‘sectarianism’ in Lebanon, I should stress right away that cat-
egories like ‘Sunni’, ‘Shiite’ or ‘Maronite’ cannot simply be taken as
given (Deeb 2006: 10ff.; Norton 2007: 163). Religion may play a
greater or lesser role in individual projects of self-fashioning: many
in Lebanon very consciously reject it entirely; some indeed see in re-
ligion and confessionalism the source of all their country’s woes –
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liberal secularism has a distinguished tradition in Lebanon, and a
considerable and important contemporary constituency. Lebanese
Muslims and Christians may find more in common with each other
than with co-religionists elsewhere. Others take their distinctive re-
ligious affiliation deeply seriously. Others may exploit it for their
own purposes. But whatever the case, as a result of the course the
French Mandate over Lebanon took after the First World War, reli-
gious affiliation is a portion of bureaucratic identity in Lebanon, one
that one cannot opt out of, a fact of some moment in the matters of
kinship with which we are concerned, as we will see.2 We are, fur-
thermore, interested here in religious reactions to new medical tech-
nologies, and to avoid employing the categories people in Lebanon
themselves use to classify such matters would be perverse. I keep to
them. But it would be as well to remember throughout that issues of
confessional identity and its political implications are sensitive and
contentious in Lebanon and the wider region, as well as analytically
complex. Equally, both the Sunni and Shiite Islamic legal traditions
are heavily contested, and the diversity of perspectives to be found
within them in Lebanon, let alone in the wider Islamic world, needs
to be recognized.

If I may return briefly to my more old-fashioned anthropological
themes, at a more abstract level anthropologists have found the ‘en-
dogamous’ rhetoric of kinship in the region somewhat paradoxical
and, as in Europe, one struggles to isolate neat and coherent patterns
as one might as a kinship specialist in other regions, such as those of
cross-cousin alliance, for instance (Dresch 1998). But, as Mundy
(1995: 89, 167–71), who is something of a sceptic in this regard, ob-
serves, an anthropologist of a structuralist, generalizing bent can
pick out some core, shared notions, notably those of protection, es-
pecially of womenfolk, and the male public standing that depends
upon discharge of that duty. While I do often wonder whether my
Lebanese friends would recognize themselves in some of this high
anthropology, these notions will indeed prove useful for setting out
the analysis here. While the region has often been seen as individu-
alistic (Lindholm 1996), in this sense we will find a decidedly social
vision, one opposed to the rhetoric of individual rights in terms of
which much Western discourse surrounding assisted reproduction is
couched. This notion of the protection of what is intimate and of
one’s own public standing allows us to understand not only much re-
garding the rhetoric and practice of kinship, but also the interest in
camouflaging unorthodox solutions to the problems that infertility
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poses. It also allows us to see the particularity of the contemporary,
liberal West, with its compulsions towards an uncovering of the inti-
mate and a celebration of the unorthodox.

In sum, if I may be permitted a simplistic sketch here, both con-
temporary, liberal Western thinking and Islamic legal thinking, at
least in some of its most recent, politically committed refractions,
strive to free their followers from the tyranny of ‘what the neigh-
bours say’, but in very different ways: roughly, ‘Islam’ says ‘this is
what is right, do that’, and ‘the liberal West’ says ‘do what you do,
that’s right’. Faced with much the same problems – infertility, for ex-
ample – different concerns and strategies may be in play. We start
with kinship, then, but we finish by looking to these wider patterns
of freedom and constraint and the alternative visions of modernity
that they may entail.

Sources, methods and issues

There is a vast amount of Islamic legal material available in Arabic
and English, the limits of my competence, let alone Farsi, Urdu or
Bahasa Malaysia/Indonesia, to pick just a few. Online fatwa serv-
ices, providing answers to the questions of Muslims (and non-Mus-
lim researchers), have proliferated, a great mass of material has been
published in books and journals, and one can contact famous author-
ities direct, in person, by telephone, fax or email. My own investiga-
tions took a variety of turns, just as might those of potential
customers of assisted reproduction seeking religious advice. I asked
knowledgeable Muslim acquaintances, trawled the Internet, and
bought whatever books and magazines I could find covering the
topic. I also interviewed religious specialists (shaykhs) great and
small, mostly in Lebanon but also in Syria and Britain – minor
shaykhs, one might note, were sometimes interestingly ‘off mes-
sage’, although would certainly not presume to know better than the
leading authorities. Beyond the fatwa literature, there has also been
a rash of popular books in Arabic concerned with assisted reproduc-
tion, and to a much greater extent cloning, which has gripped the Is-
lamic imagination and which I also explored. There is further,
valuable secondary literature in English, including material by Mus-
lim medical specialists with a strong interest in the Islamic perspec-
tive on their work,3 as well as a certain amount of non-Muslim
academic commentary.4 In my account here I mostly focus on the
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primary and most authoritative opinions, rather than commentary or
little-known scholars, unless of particular interest. Given the volume
of material and number of ulama with an opinion on such matters,
this account cannot and does not aspire to be comprehensive, and it
is heavily influenced by the interests and preferences of my
Lebanese informants, although most of the authorities cited are of
global stature and not, indeed, resident in Lebanon. It is representa-
tive of the terms of the debate in Lebanon as I found it in 2003–04
at least.

While the shariah is eternal and universal, the production and con-
sumption of Islamic jurisprudential literature (fiqh) are very much
local and contextual, and fieldwork was an attempt to come to terms
with that. This field research was, as already stated, mainly under-
taken in Lebanon, where I lived, based in Beirut, for ten months in
2004 and to which I made many visits from neighbouring Syria for
several months before that (starting in 2003). I studied Arabic in
Damascus, where I lived for a year prior to this project in
1999–2000, and did so again for eight months before my fieldwork,
beginning in late April 2003. I did interview some religious and
medical specialists in Syria, and I open the book with an example of
adoption taken from my time there. But Lebanon, unlike Syria at that
time, had a very vibrant and advanced fertility treatment sector, and
free access to a wide variety of religious opinion, Muslim and Chris-
tian. Lebanon’s complex religious constitution (legally and demo-
graphically speaking) had a major bearing on my findings, and I
recognize this throughout. Most importantly for my purposes, both
Sunni and Shiite Muslims, who have distinct legal traditions, are
substantially represented. Subsequent trips to Lebanon, one for one
week and another for two months, made in 2006 and 2007 respec-
tively, clarified some points. In 2008 I undertook a further six
months fieldwork in Lebanon, but for a new and distinct project. In
2004, I also made one brief trip to Jordan and another, more fruitful,
to Iran, where I visited one of the country’s foremost fertility centres
and gained some valuable comparative insights. I have subsequently
also had the opportunity to talk to Shiite authorities in Britain, where
interviews with several fertility specialists were helpful as well.

My very first visit was to the office of a representative in Lebanon
of Ayatollah Khamene’i, Supreme Leader of the Islamic Revolution
in Iran, in Harat Hrayk, deep (as it seemed to me then) in the
Dahiyah, the Shiite suburbs of Beirut, since devastated by Israeli
bombardment.5 The offices seemed dark and intimidating, decorated
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with serried ranks of portraits of Khamene’i and Khomeini, but the
darkness was, as it turned out, due to a temporary power cut. Seated
beneath a portrait of the Supreme Leader, the shaykh initially lec-
tured me in fearsome manner on the evils of America and Israel, a
common enough pattern to my interviews. But he was, I think, pleas-
antly surprised by my genuine interest in the abstruse and warmed to
me, presenting me with some manuscript copies of articles he had
written on cloning: ‘It is so much easier nowadays, with the Quran
and riwāyāt [traditions concerning the Prophet and the Imams]
searchable on CD-Rom.’ The telephones kept ringing with questions:
one from Nigeria – ‘With which foot does one enter the toilet?’ – an-
other from London – ‘I have an international reputation!’ he told me
proudly.

As for an interview with Lebanon’s own ayatollah, Sayyid
Muhammad Husayn Fadlallah, I at first only managed to arrange an
appointment with a functionary in the sayyid’s offices. After wander-
ing lost through the streets of the Hezbollah-controlled southern sub-
urbs, I eventually found the office complex (since destroyed in the
2006 war with Israel), tucked away up a side street near the sayyid’s
grand mosque, also in Harat Hrayk. Passing roadblocks and armed
sentries, evidence of the very real dangers of life for a politically ac-
tive religious personality in this part of the world, I was led to a small
office to meet my liaison. He quickly realized that my questions
were beyond his competence and popped out. A few minutes later,
he returned: ‘Oh you are very lucky, the sayyid has some spare time
today.’ I was led upstairs to the sayyid’s reception rooms and having
waited awhile in a rather grand antechamber, fussed over by various
attendants bearing tea, I was ushered into the presence of the ayatol-
lah himself, sitting in one corner of a hall lined with chairs, kindly,
of a certain age, as befits his station, but with the sharp eye of a
renowned legal mind. I was seated at his side, and he spoke gently
and patiently throughout. A tape recorder was set up, for it was nec-
essary that our interview be recorded; I was to have one copy, made
for me subsequently, and the sayyid would keep the other, ‘in case
you misunderstood him’.

For further elucidation, I was referred to the head of the sayyid’s
fatwa-issuing department, Shaykh Muhsin ‘Atwi, who was on the
occasion of our first meeting extremely busy with Hajj (the pilgrim-
age to Mecca) affairs: before going on the Hajj, people come to
make a will, including bequeathing missed prayers for their sons to
make up. However, we managed to talk in moments snatched be-
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tween these sessions and the constant calls from a veritable bank of
telephones, the shaykh clasping phones to both ears while hearing
out a Hajj petitioner. Shaykh ‘Atwi dispenses advice and fatwas by
phone, as well as answering emails and faxes, consulting the many
volumes of the sayyid’s published works of fiqh. I was to return to
his offices many a time, and I owe a great deal to his knowledge,
generosity and hospitality. I was also fortunate enough to see the ay-
atollah himself once more on a return visit to Lebanon subsequent to
my fieldwork, when I presented him with a copy of my doctoral dis-
sertation – ‘On kinship? Very good: too many people are passing
themselves off as descendants of the Prophet these days’, he mur-
mured – which no doubt has since been lost to the Israeli bombard-
ments of 2006 that destroyed his home, offices and much of his
charitable network.

Some shaykhs were to be found at home, where we might con-
verse in more relaxed fashion. Shaykh Muhammad Kana‘an, then
head of the Sunni courts in Lebanon, received me at work, but was
also kind enough to arrange a more extended meeting at his Beirut
flat. Shaykh Kana‘an first asked if I wished to record our session and
then launched into a detailed exposition of the Sunni position on as-
sisted reproduction and related issues. He finished by giving me a
long lecture on my responsibilities as a Westerner who had lived in
Islamic society and knew Arabic. I must tell people back home the
truth; ‘we don’t ask for more than that!’ I did not restrict myself to
Sunni and Shiite figures, although my meetings with the ‘big men’
of other confessions followed similar patterns. Shaykh al-‘Aql Bah-
jat Ghayth, highest Druze authority in Lebanon, although a some-
what controversial figure, resided at a grand neoclassical edifice, the
House of the Druze in Beirut.6 Suitably garbed in long white beard,
white hat and blue cape, with piercing blue eyes, he spoke with be-
wildering speed of man’s place in nature and Pythagoras’s legacy to
human wisdom. When I asked for an appropriate Christian thinker,
Greek Orthodox Archbishop George Khudr was the first name put
forward. His offices are in an alpine eyrie, suspended between snow-
capped mountains and the glittering sea with Beirut spreading out
below – picture-postcard Lebanon. I was ushered in through a recep-
tion room to a more intimate study looking out over the vista. There
the archbishop sat in a deep armchair, by the constantly ringing tele-
phone bringing the requests of the faithful, smoking a sizeable cigar
through his white beard. Vastly cosmopolitan, he discoursed in Eng-
lish and reminisced fondly about his time in Oxford, where he had
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once stayed as a guest at Christchurch College. He spoke approv-
ingly of the Anglican Church, and especially of their allowing their
priests to marry. ‘Such was the case in the Orthodox Church until a
thousand years ago…’

I spoke, then, to as many religious specialists as I could, of all
confessions, although the vast majority were Sunni and Shiite Mus-
lims. But for rare exceptions, we spoke in Arabic, mostly of a ‘high’,
literary variety (fushā). The total number can only be estimated, as a
visit to a court or an office would invariably result in meeting and
chatting with many new shaykhly contacts. Certainly I have spoken
to dozens over the years, but a more restricted number have become
friends and trusted sources, to whom I had frequent recourse. A for-
mal interview with a leading authority, such as Ayatollah Fadlallah,
might be recorded, but I worked mostly with pen and paper. As part
of my efforts to understand how Islamic law worked in practice, and
its relationship with the state, I spent as much time as I could in the
offices of those issuing fatwas and in the religious courts: of the lat-
ter, there were three that I visited on a weekly basis through much of
my fieldwork (in 2004), two Sunni (one the court of appeal) and one
Shiite. Much of what I learned there does not belong in this book and
must wait for another. Here I restrict myself to the questions of kin-
ship and reproductive technology that were my initial focus. Still,
this contextualization of ‘Islamic law’ is important for our purposes
here, and I expand upon this theme in due course. I have named most
of the important personalities, as is wholly appropriate: an opinion
as to religious law has little value without knowing the identity and
standing of its source. But I have also frequently had recourse to
anonymous references to ‘shaykhs’ and ‘judges’, where the identity
of the source is immaterial and I felt that they would not necessarily
wish to be identified personally with a piece of information or opin-
ion.

A further rich vein of material came from interviews with medical
practitioners. In Lebanon, I visited eighteen fertility treatment clin-
ics, of varying sizes and capabilities, and conducted in-depth inter-
views, several times in some cases, with thirty-three doctors, four of
whom were women: twenty-one Christian (of various denomina-
tions), two Sunni Muslim, seven Shiite, three Druze. While I spoke
to many of the ‘big’ names, I also learnt a great deal from less fa-
mous figures, and indeed non-specialists. Some doctors were self-
confessed ‘mere’ gynaecologists who would have to refer patients
for infertility treatment; some were doctors claiming to practise IVF
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but without any obvious resources for doing so; others were doctors
working in or indeed running centres, either independent or within
private hospitals; others were doctors who owned and ran their own
centres, or ‘had a laboratory’. A centre, or the doctor’s office, would
commonly have some unobtrusive religious decoration, such as an
icon of the Madonna, or a pertinent Quranic verse – ‘it relaxes the
patients’ – but more obvious would be posters of babies in appealing
positions – sitting in flowerpots being a particular favourite – and
collections of kitsch porcelain figures of babies, baby animals and
the like, that would leaven the world-standard ‘clinical’ look of white
walls, white coats and minimal clutter. A couple of the newest, best
appointed centres had opted for something rather more luxurious,
perhaps leather furniture or even some somewhat risqué pictures and
statuary. The interviews were, for the most part, conducted in Eng-
lish, and were, again, recorded on paper rather than on cassette. In-
deed, they were almost all off the record; much of what doctors had
to say was controversial, and almost all wished to be cited anony-
mously. 

Some may find my portrait of the Lebanese fertility scene some-
what unflattering. Many of the doctors I spoke to were deeply con-
cerned at the lack of regulation of fertility treatment in Lebanon, and
I have reported those concerns, along with some associated gossip,
where others might have preferred a discreet silence, given that
Lebanon’s image in the wider world has much to contend with al-
ready. Some of what was said may have been due to the intense com-
petition in this portion of the medical sector; it appears in retrospect
that I may have been drawn into local professional rivalries. That
makes these voices no less interesting for the anthropologist, of
course, although questionable as a factual account no doubt, and I
have not reproduced everything I was told. The reader should know
that I owe a great deal to those who helped me: I hope my reproduc-
tion of their candour does more good than harm. I have not cited any
of the doctors’ names, and I have tried very hard not to include any
material that might point to any doctor’s identity. I also circulated
drafts of my work to a number of doctors, as I did also to my clos-
est religious contacts. Interviews with a number of lawyers special-
izing in personal status law and the staff of several orphanages were
also illuminating and much appreciated. Again, given the sensitive
nature of much of what was discussed, I have not named my sources
here. I further draw on research undertaken in several newspaper
archives in Beirut.
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The bulk of my ethnographic material thus comes from profes-
sionals: religious, medical and legal. Some may think this inade-
quate, or overly ‘intellectualist’; in particular, the lack of evidence
from patients undergoing infertility treatment is regrettable. I did
make some attempt to arrange interviews with patients, but I have to
admit that I myself found the prospect a deeply uncomfortable one
and did not pursue it as zealously as I should have. My sex (male)
seemed an obstacle, to me at least, to probing deeply sensitive mat-
ters with female patients, especially religiously committed Muslims.
However, Marcia Inhorn, the leading medical anthropological expert
on assisted reproduction in the Middle East, had just spent a year in-
terviewing hundreds of patients in two of the most important centres
in Lebanon, and her findings constitute an important parallel re-
source, to which I refer. This book is not for the reader looking for a
clinic-based, medical anthropological study of infertility treatment
in Lebanon. It is about religious responses to these new technolo-
gies. My material on doctors’ perspectives, though relatively limited,
helps us to put the religious responses into context.

Here we need to turn to another, allied issue. The interesting
cases, the ones that open up conceptual fault lines for the analyst, are
most often the controversial, even the exceptional ones. Islamic de-
bate centres on the propriety of the use of donor sperm and donor
eggs, and of surrogacy arrangements. Unsurprisingly, then, my con-
versations with religious and medical specialists concentrated on
these issues, even if they constitute a minority of procedures actually
undertaken. So too in my conversations with judges and lawyers, es-
pecially regarding adoption – nominally forbidden under Islamic
precepts – I was interested in cases that highlighted the tensions in
Lebanon’s peculiar legal system, and in instances of people chal-
lenging and resisting that system as well as the often suffocating de-
mands of public conformity. Some might suggest that my account
thus presents the exceptional and the recalcitrant as normal, norma-
tive even. That is very far from my intention. I do at points discuss
the unusual and the rebellious, and indeed the rhetorical and the hy-
pothetical, but I do not pretend they are otherwise. All study of as-
sisted reproduction is in any case study of the relatively exotic
(Simpson 1994: 834). And my account reflects not only my own in-
tellectual interests, which were shared in enthusiastically by my
Lebanese informants, but also the concerns of the Lebanese doctors
I spoke with, and the deep dissatisfaction of many others with a le-
gal and political system that, as one lawyer put it to me, forces them
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to wrap their arm around the back of their head in order to touch
their earlobe, rather than reaching up directly.

Plan of the book

The first part of the book presents the theoretical and historical con-
text of the study: the anthropological debates that the book seeks to
contribute to, and the Lebanese context in which field research took
place. Before plunging into the argument proper, I first present as a
prologue a story of adoption taken from early in my research. It
dates from my time in Syria and is thus distinct from the rest of the
material, but it should serve as a comparative example and give an
idea of the issues we will be faced with. Chapter 1 then provides a
brief account of the new kinship studies, anthropological studies of
new reproductive technologies and those of kinship in the Middle
East; this section is very much aimed at the anthropological audi-
ence, and non-specialists could no doubt skip through it. Regarding
the new kinship studies and those of new reproductive technologies,
I argue that despite their avowed novelty these anthropological
trends are part of a wider and long-standing liberal tradition inter-
ested in questioning received moral categories, a tradition controver-
sial in the Islamic Middle East, in an argument that I have broached
elsewhere (Clarke 2008) and here explore in fuller fashion. Regard-
ing the Middle East, I deal briefly with the issue of father’s brother’s
daughter marriage and the notions of honour and ‘closeness’ that al-
low this ‘problem’ of anthropological analysis to be dissolved. I then
turn to the theme of substance, in particular the Islamic legal institu-
tion of milk kinship. Despite the valiant attempts of some analysts,
a coherent ‘logic of substance’ proves hard to isolate: this indetermi-
nacy is mirrored in the diversity of Islamic legal opinion we will en-
counter regarding assisted reproduction. My account here is no
doubt scandalously brief for the specialist, but I have dealt with var-
ious aspects of these issues at greater length elsewhere (Clarke 2005,
2007b, 2007c, 2007d). Chapter 2 discusses the production and con-
sumption of Islamic legal texts, generally and also with special ref-
erence to Lebanon, where Muslim and Christian communities are
formally integrated into a complex, multi-confessional political and
legal environment. ‘Islamic law’, it is stressed, is often better seen as
a domain of open-ended opinion and debate rather than one of cod-
ified ‘law’. We take up the examples of adoption and the status of
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foundlings in Lebanon, issues parallel to those of fertility treatment
that will serve to introduce important ideas of family and propriety,
as well as the themes of resistance to and manipulation of state bu-
reaucracy.

In Part 2, we move to the ethnography of Islamic legal discourse
and then Lebanese medical discourse. Chapters 3 and 4 are devoted
to Islamic legal reactions to the new reproductive technologies, first
Sunni and then Shiite. Sunni and Shiite authorities share basic legal
principles and notions of society and kinship, and their discussions
of assisted reproduction turn on the same issues: most importantly,
where third parties beyond a husband and wife are involved, as in
donor procedures and surrogacy arrangements, is this in some sense
analogous to zinā (‘fornication’ or ‘adultery’)? We find a diversity of
opinion here. While Sunnis, broadly speaking, rule out such possi-
bilities, the opinions of some Shiite authorities in this regard are sur-
prisingly unrestrictive and seemingly raise the prospect of new
patterns of relatedness. Again, this is a point I have made in previous
publications (e.g. Clarke 2006a, 2006b, 2007a) but here explore
much more fully. The material is complex, but I have tried to keep
the narrative flowing: much detail, especially regarding the opinions
of numerous authorities and on more technical aspects of the debate,
has been confined to the notes, which the specialist should find use-
ful; I have thus sought to ensure that the index helps navigation in
this regard. 

In Chapter 5, I present the voices of medical practitioners in
Lebanon. The key points here are that advanced fertility treatment is
readily available in Lebanon, and that it has proved hard to establish
regulation of it that is satisfactory to all. This leads to a relative free-
dom of practice, on the one hand in comparison with the extensive
controls imposed in the West, where many of these doctors previ-
ously practiced, and on the other hand – and especially – in compar-
ison with many other countries in the region. This freedom can
potentially be used by doctors and clients to perform a variety of eth-
ically challenging procedures, such as donor procedures and surro-
gacy arrangements, and is thus the focus of keen debate, which
ultimately turns on the stances adopted by Lebanon’s various reli-
gious communities. A key trope of the medical discourse is the cen-
trality of confidentiality, even secrecy, and the tyranny of the wider
society’s demand for conformity to notions of propriety largely
shared by people of all religious communities.

In Part 3, the final chapter ties this material together, first setting
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the liberal anthropological tradition, of which the new kinship stud-
ies are a part, against an intense public focus in Islamic Middle East-
ern discourse on ‘morals’, especially sexual morality. We can
undoubtedly take examples from the ethnography of ‘elective’, ‘non-
biogenetic’ relations or the ‘rethinking’ of traditional categories that
are, in my reading, the focus of the new kinship studies, which hope
to problematize certain British and American ideas of kinship. But
that would be to ignore a Middle Eastern reluctance to embrace such
an ‘immoral’, Western project. Where certain strands of Islamic le-
gal opinion do surprise, then, in their lack of restriction of controver-
sial procedures, we need to understand that lack of restriction in
terms of a very different intellectual tradition and situate it within
broader political projects that seek to render ‘Islam’ relevant to, in-
deed constitutive of, modern social life, as I describe. 

We have moved from the realm of kinship theory to that of politi-
cized sexual morality, but, I argue, attention to the latter helps illu-
minate some of the preoccupations of the former: the Islamic focus
on legitimacy, on being born in wedlock, throws into relief the ex-
tent to which this element of kinship has diminished in importance
in ‘the West’, and thus perhaps helps explain the relative prominence
of kinship’s ‘biogenetic’ element in Western discourse, one of the
new kinship studies’ core interests. In further exploration of the is-
sues, I discuss paternity testing in Lebanon, which highlights the dis-
ruption of assumptions of privacy and ‘not knowing’ that such
geneticization of kinship might entail. In the Lebanese cases,
broadly speaking, both conventional rhetoric and its accommodation
to practice need to be taken together. The space between them is ac-
knowledged and valued, rather than collapsed, as might be the ulti-
mate conclusion of both politically committed Islamic and liberal
rhetoric.

Notes

1. Literature on ‘alternative modernities’ has burgeoned of late (see e.g.
Gaonkar 2001; Knauft 2002). Of particular inspiration to me here has
been the work of Deeb (2006) and Abisaab (2006) on Lebanon’s Shiite
community. Deeb (2006: 14–15 n. 29, 30, 32) provides a very full list
of pertinent references.

2. In a public lecture, Ayatollah Muhammad Husayn Fadlallah, perhaps
Lebanon’s most distinguished Islamic personality and a notable opponent
of confessionalism, was asked ironically whether cloning could become
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established in a sectarian country such as Lebanon. ‘Each clone’, he
replied with equal irony, ‘would choose his sect, because in Lebanon they
tie every aspect of human affairs, regarding one’s rights and services, to
one’s sect. There are many secularists now who curse confessionalism,
but blithely have recourse to their sect, because he who wants work goes
to his sect for it. So don’t you worry about cloning so far as confession-
alism in Lebanon is concerned’ (Fadlallah 2002b: 15).

3. Such as Dr Gamal Serour (e.g. 1993, 1998), director of the Interna-
tional Islamic Centre for Population Studies and Research at al-Azhar
University, Cairo, and Dr Hassan Hathout (e.g. 1991), linked with the
Islamic Organisation of Medical Sciences in Kuwait. Dr Ahmed Yacoub’s
(2001) published doctoral dissertation in law on Islamic responses to
medical developments is useful. Muslim intellectual Munawar Anees
(1984, 1989) has written on the ethical challenges of assisted reproduc-
tion from an Islamic perspective, in work I refer to later.

4. Vardit Rispler-Chaim’s (1993) book on Islamic medical ethics proved
an especially useful resource in the early stages of this project. My Ger-
man is, lamentably, not good enough to do full justice to Thomas Eich’s
(2005) recent monograph here. Marcia Inhorn (e.g. 2003, 2006b) has
discussed some of the fatwas in some detail.

5. See Deeb (2006: 42–66) for an admirable description and demystifica-
tion of the Dahiyah.

6. I interviewed several Druze authorities as to their position on assisted
conception. That position is not perhaps as fully articulated as the Sunni
and Shiite positions, and I do not analyse it here in the same depth. In
any case, where the Druze have no particular ruling of their own, they fol-
low Hanafi Sunni law. My discussions with Druze authorities turned
around two principles: the first, a great respect for rational knowledge,
which would incline one to trust medical science; the second a disincli-
nation to contravene ‘natural’ principles, which might lead one to disap-
prove of human intervention in reproduction. I would like to take the
opportunity here to thank, in order of our acquaintance, President of the
Druze Courts Mursil Nasr, Professor Sami Makarem of the American
University, Shaykh al-‘Aql Bahjat Ghayth, Shaykh Ghassan Halabi (with
whom I shared a lively conversation concerning western bioethics and a
fondness for The Matrix) and Shaykh Sami Abu-l-Muna and Shaykh
Malik of the ‘Irfan Schools, Simkanieh.
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Part I

CONTEXTS

It was He who created humankind from water
and gave it kinship and alliance.

(Quran 25:54)
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Prologue

AHMED’S STORY

Before reaching Beirut I spent some months in neighbouring
Damascus, where I was privileged to hear one family’s story,

whose themes resonated throughout my subsequent research. I re-
count it to the reader here to serve, as it did for me then, as a pro-
logue to what was to follow in the rather different settings I explored
in Lebanon.1

I visited Ahmed2 with a mutual friend at his shop in an area of
Damascus well known for stores specializing in Islamic literature. I
had been told that Ahmed had adopted a child, which surprised me:
adoption is nominally forbidden in Islam. My friend had briefed
Ahmed, and he had obviously prepared his remarks. He started by
showing me some photos of his adopted daughter, from when she
was very young through to the present, including photos with his
family. He and his wife had not been able to have children. The prob-
lems lay on his side: they had gone to the doctor and the doctor had
told him he did not have any sperm. There was absolutely no possi-
bility of him having children, not even with fertility treatment such
as artificial insemination (‘Not with donor sperm?’ I wondered to my
friend later. ‘Harām ‘alayk [shame on you]!’ he replied). His wife
said she would stay with him – they would just have to go without
children. But Ahmed was not prepared to leave it at that. After much
thought, and inspired by a doctor of his acquaintance, he suggested
that they adopt a child. They went to an institution for orphaned chil-
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dren in another area of Damascus, where among the many children
there, one particular girl kept on staring at them. Ahmed’s wife was
much taken with the girl, and they ended up choosing her.

Then, Ahmed continued, they had to get through the paperwork:
the first step was to register at the Ministry of Social Affairs. He
showed me the paper, a very large and impressive document, cov-
ered in stamps and seals, as is usual. As far as I could make out as
we sat huddled behind the counter of the tiny shop, this was an au-
thorization to foster the child rather than adopt her, for in accordance
with the Islamic precepts of the majority of its citizens, adoption per
se is illegal in Syria. After registration, Ahmed had to go to a great
deal more trouble to overcome various other bureaucratic obstacles.
For the purposes of state bureaucracy the girl was registered in
Hama, another city in Syria, where she had been born. It would have
been an enormous inconvenience, Ahmed told me, for him to go to
Hama, several hours away, every time some paperwork needed do-
ing. So he tried to get this changed, this time at the Ministry of the
Interior. This should have been impossible: the government insists
on knowing the place where someone is born, and the local sheriff
(mukhtār) keeps the records there. But Ahmed wanted her registered
as being born in his quarter of Damascus. As this is usually impos-
sible, it took, in Ahmed’s words, ‘very, very big wasta [connec-
tions]’. But he managed: ‘al-hamdu lillāh [thank God] – God must
have been watching over things because He made it easier.’ 

Next he wanted to change her name. Her name was originally reg-
istered as Zaynab Muhammad. That is, besides her personal name,
Zaynab, the name of the father entered on her records was Muham-
mad, though this was made up (khiyālī): actually the father’s name
was unknown. The first matter, then, was changing her personal
name, Zaynab, to Fatimah – the name Ahmed and his wife wanted –
and then came changing the family name (kunyah) to that of
Ahmed’s family. This is also not, generally speaking, allowed. In-
deed, it should, before anything else, require a visit to the courts to
change the person’s status from one of lack of parentage (for her fa-
ther was unknown) to having parentage (min ‘adam al-nasab ilā wu-
jūd al-nasab). The relevant official refused at first, deeming it
‘absolutely impossible’. But again, through powerful wasta in the in-
terior minister’s office, it was arranged that the minister himself ring
the man up, whereupon all was well. I was somewhat confused by
Ahmed’s narrative, but our mutual friend explained to me later that
Ahmed’s plan had at first been to tell the girl when she grew up that
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her father had been his brother, and that he and her mother had been
killed in the fighting in Hama, when the regime had crushed an up-
rising by the Muslim Brotherhood there in 1982.3

I asked about the religious standpoint. ‘Of course’, Ahmed told
me, ‘adoption [tabannī] in the fullest sense is not allowed, but tak-
ing in an orphan4 is a very good deed – there are verses in the Quran
all about it.’ I went further, asking if veiling (hijab) might not subse-
quently prove a complicating issue: once girls come of age, accord-
ing to Islamic precepts, they have to veil before unrelated men; if she
were not considered his daughter, in the terms of religious law, then
she would have to veil before him, a problematic commonly raised
in Islamic discussions of adoption. He mistook me: ‘Yes, of course
there could be problems. With others do you mean? Outside the
house? Of course I wouldn’t let her out without being properly
dressed, it would be like taking in a lamb, raising it and then releas-
ing it into the jungle!’ ‘No, inside the house’, I clarified. ‘Well, I feel
like, whatever one might say, I am the father. I don’t have any feel-
ing like that [i.e. sexual] because I raised her, I am her rabb
[guardian], I bathed her on my knee.’ Still, he and his wife had at-
tempted to persuade his brother’s wife, breastfeeding at the time, to
breastfeed the girl: this would, according to Islamic law, have cre-
ated ‘milk kinship’ (ridā‘) between the girl and Ahmed’s brother
through his brother’s wife. Ahmed would then have been her ‘uncle’
(‘amm); he would have had ‘kinship’ (qarābah) with her, would have
been ‘close’, ‘a relative’ (qarīb) – which would have been better. But
their efforts were in vain. From what my friend told me subse-
quently, it seemed that Ahmed had won his brother over, but his
brother’s wife had adamantly refused the proposal, perhaps simply
through an aversion to suckling an unknown other’s child, likely il-
legitimate, or through reluctance to facilitate the incorporation of
this outsider into the family’s social and economic relations.5

Now, Ahmed told me, his adopted daughter ‘knows everything’.
The advice of a psychologist he consulted on the matter was that it
would be better to tell her about her adoption, rather than let her find
out later and lose her respect for her parents because they had lied to
her all her life. At any rate, one day she just asked Ahmed’s wife
straight out: ‘Are you my real mother [umm haqīqīyah], and is daddy
my real father [ab haqīqī]?’ His wife rang him at work, and he came
home and took the child to a restaurant. He told her the story of ‘The
chalk circle’ – known in English as the Judgement of Solomon. He
told her then and tells her now anything she wants to know. He is
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clearly extremely proud of her – she is good at school – and told me
of her plans to become an oncologist. I asked if he would like an-
other child. ‘Material considerations don’t allow it’, he replied. ‘I
give her all she needs and wants. Better that, than have more than
one and not look after them properly. If I had more money … Then
I would.’ I asked if the adoption had been a problem for the rest of
the family. He said that his wife’s family had not objected at all, and
although his own parents and siblings rejected it at first, his parents
have totally come round. Indeed, the last photo I saw was of all the
family together.

After our talk with Ahmed, my friend and I discussed the conver-
sation. I had found Ahmed’s story moving and impressive, but my
friend was keen to explain the rationale, as he saw it, for the Islamic
prohibition of adoption. In his opinion, it was banned in order to dis-
courage sex without marriage (zinā). If children could be adopted,
then there would be nothing to stop people practising zinā in profu-
sion and then giving the resulting children away. Further, Islam en-
tails a particular organization of society, in particular as regards
inheritance. ‘What if somebody really loves some boy’, my friend
asked rhetorically, ‘like an adopted one, and gives them the real
son’s inheritance – there’s no justice in that!’ Bureaucracy had been
such a problem for Ahmed because in these matters the government
tries to follow Islamic principles: there are worries that people will
adopt girls in order to sell them into slavery, use them as prostitutes
or even to obtain children from them for sale in turn. ‘They might set
up a brothel: there’s the whole question of the white slave trade.’ I
asked my friend – and should have asked Ahmed – why he had
adopted a girl and not a boy, as I had perhaps expected, as an heir.
‘People are much more comfortable with the idea of a strange girl
visiting, being in the house, than a strange boy. That’s the way peo-
ple think here.’6

Where I had been keen to see the elements of choice and con-
structedness in kinship, then, my friend was keen to point to its
‘moral’ dimension, specifically the concerns of sexual morality. This
dialectic of interests was one that would be played out through much
of my subsequent research into assisted reproduction in Lebanon, if
in various ways and with varying emphases, as we will see.
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Notes

1. And not, that is, to be seen as of a piece with it.

2. All names have been changed.

3. Perhaps thus incorporating pious resistance against the government into

her origin story.

4. Here he used the word yatīm, properly referring to a child whose father

has died, rather than using laqīt, meaning ‘foundling’, which would have

been more exact but bears a weighty stigma: it is assumed that such a

child is a bastard, the abandoned issue of an illicit union.

5. We will consider ‘milk kinship’ further in the next chapter. This strat-

egy for creating kinship with the adopted child is not an isolated example.

Compare this account given to me by a Sunni judge in Lebanon: ‘I know

a family who didn’t have kids; there was a laqītah [foundling girl], they

took her in. Then the wife got pregnant! Then they breastfed the laqītah.’
A Shiite shaykh gave me a similar account. Bargach (2002: 281 n. 1),

writing on Morocco, envisages a single woman adopting and taking hor-

monal drugs in order to lactate, breastfeed the child and institute this form

of kinship. Islamic legal scholar Shaykh Wahbah al-Zuhayli (2003: 199)

records being asked by a petitioner about the legality of such arrange-

ments; he notes that were the child to be suckled by the wife’s sister, it

would still not be considered kin to the husband (see below, Chapter 1).

6. A doctor in Lebanon subsequently told me that ‘[m]en prefer to adopt

girls rather than have donor sperm, because the girl is at home and grows

up with you – you can enjoy bringing up a child – but in the end she’ll

get married and have a different name’. Bargach (2002: 97–98) suggests

some different motivations for a similar pattern in the context of Morocco.
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Chapter 1

‘NEW KINSHIP’, NEW REPRODUCTIVE

TECHNOLOGIES AND IDEAS OF KINSHIP IN

THE MIDDLE EAST

New kinship

The themes in Ahmed’s story of kinship created and identity
transformed, through choice as well as substance – in this case,

breast milk – resonate with the preoccupations of what have become
known, among proponents and critics alike, as ‘new kinship stud-
ies’.1 ‘Old kinship’ was concerned with typologizing and classifying,
with ‘theory’. Studies multiplied, most of them, it seems in retro-
spect, concerned with fitting ‘kinship systems’ into place within gen-
eralizing analytical frameworks such as ‘alliance’ and ‘descent’. As
such work accumulated, it became apparent that violence was being
done to ethnographic data by attempting to force them into a re-
stricted range of types. Indeed, by undertaking research with such
types as a methodological tool, anthropologists could be missing
much by failing to deal with societies and cultures on and in their
own terms (Leach 1961; Barnes 1962). By implication, even the
higher-order concept of ‘kinship’ could be seen as problematic: it
was itself a type of social category and means of organization that
had been erected a priori. This scepticism regarding kinship reached
its apogee in the early 1970s. Needham expressed the point force-
fully in his introduction to the edited volume Rethinking kinship and
marriage: ‘There is no such thing as kinship, and it follows that
there can be no such thing as kinship theory’ (Needham 1971: 5).
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Another iconoclastic figure was David Schneider, who proposed that
‘“kinship”, like totemism, the matrilineal complex and matriarchy, is
a non-subject since it does not exist in any culture known to man’
(Schneider 1972: 59).

While Needham anticipated Schneider here,2 it is Schneider who
has come to be regarded as the talismanic figure in the genealogy of
the ‘new kinship’, Strathern indeed describing him as ‘intellectual
father’ to her own influential study of English kinship (1992a: xviii).
Two of his works have been seen as especially inspirational. The ear-
lier of these was his examination of American kinship (1980 [1968]).
Here Schneider presents an avowedly ‘cultural’ account of American
kinship, dealing with its terminology and key institutions ‘in very
much the same way in which I would describe the kinship system of
any society, anywhere’ (1980 [1968]: 31). Schneider suggests that
‘[t]he American reader may find this particularly disconcerting, for
at times what he may take as a self-evident fact of life I take as a
tenet of his culture’. Thus anthropologists, trained by their experi-
ence in ‘other places’, are able to bring out the supposedly self-evi-
dent and given, but actually cultural and constructed in ‘their own’
culture. Schneider identified at the heart of American ideas of kin-
ship a distinction between the ‘order of nature’ (sometimes also ‘the
natural order’ or ‘the facts of life’) and the ‘order of law’, or ‘sub-
stance’ (an influential introduction, to which we will return) and
‘code’, which easily elide with another familiar anthropological di-
chotomy, that between nature and culture.

The later Critique of the study of kinship (1984) expands and jus-
tifies Schneider’s earlier polemic against ‘kinship’ as an ethnocentric
imposition on the rich variety of indigenous categories. Schneider
compares two accounts of the institutions of the people of the West
Caroline island Yap, where he had done his doctoral fieldwork. The
first, to be seen as symptomatic of his own early approach, starts
from the theoretical assumptions that a trained anthropologist takes,
or took, with him or her to the field, theoretical concepts such as lin-
eages and descent. The second, based on the later work of Labby,
starts from the ideas of Yapese culture itself and proves analytically
superior.3 Schneider progresses to the idea that ‘kinship’ itself might
be one of the pieces of misleading theoretical baggage with which
the anthropologist is needlessly encumbered, commenting that
rarely have anthropologists even bothered to address the question of
the ‘content of kinship’ (1984: 53). His earlier work on American
kinship (1980 [1968]) had ‘only affirmed that American kinship (not
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kinship in general) has the special content of shared biogenetic sub-
stance and a code for conduct enjoining diffuse, enduring solidarity’
(1984: 53). But now Schneider moves to observing that in anthropo-
logical thinking in general, since its very beginnings in the nine-
teenth century, the underlying concept of kinship had remained
stable, as ‘a purely biological relationship deriving from the facts of
human sexual reproduction’ (1984: 53). Cultures were seen to
‘recognise’ these facts to greater or lesser extent, and make use of
them as an ‘idiom’ in which to express social relationships, more or
less approximating to the ‘true’ relationships. Euro-American no-
tions had thus been erected into universal ones. Further, ‘kinship’
then was given an analytical priority derived from its central place in
Euro-American culture in particular, where it is assumed that ‘Blood
is Thicker Than Water’ (1984: 165). Schneider concludes that:

It might turn out that European culture does provide a nice model,
but that that model does not prove to be very generally applicable.
Kinship might then become a special custom distinctive of European
culture, an interesting oddity at worst, like the Toda bow ceremony.
(1984: 201)

This critique and its predecessor (Schneider 1972) are widely
seen to have killed off kinship studies in the old style, before stimu-
lating new directions. Schneider was to return Strathern’s compli-
ment, commenting shortly before his death that kinship had risen
Phoenix-like from the ashes to which he had consigned it due to
‘feminist work, to studies of gay and lesbian kinship, and to Marilyn
Strathern’s After nature’ (Handler 1995: 193). This ‘narrative of kin-
ship’s death and resurrection’ (Patterson 2005: 1) has become com-
monplace.4 According to Janet Carsten, whose monograph After
kinship (2004) is avowedly ‘a book about “the new kinship”’ (2004:
xi), interest in kinship within anthropology declined during the
1970s and 1980s in the face of the assaults of Schneider in particu-
lar, but ‘by the late 1980s … one could discern that kinship was be-
ginning to undergo something of a renaissance’ (2004: 20), a
renaissance driven by two key factors. One was an impetus given by
studies of gender and personhood, especially within feminist anthro-
pology, which ‘began to feed back into kinship, revitalizing it and
contributing to a reformulation of what kinship was all about and
how it should be studied’ (2004: 21). Accounts of gender found re-
production an inevitable focus, and led to attempts to bring analyses
of gender and kinship together, such as the collection edited by Col-
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lier and Yanagisako (1987a). The other factor was the impact of new
reproductive technologies such as in vitro fertilization, following the
widely publicized birth of the world’s first ‘test-tube baby’, Louise
Brown, in 1978.5 The possibility of ‘artificial’ reproduction, and a
manipulation or even alteration of previously fixed modes of repro-
duction and hence ‘kinship’, led to public debate – such as the
1982–84 Warnock Committee and Report in Britain – wide public
interest and in turn anthropological interest.

‘Defamiliarizing the “natural”’
The very idea of kinship, and its status as ‘natural’, had been

called into question by writers such as Schneider – an attractive
strategy from the point of view of feminist anthropologists, as the
gender roles they wanted to question were seen, in the Euro-Ameri-
can culture within which most were writing, as ‘given’ by the biolog-
ical ‘facts’ of human reproduction. Further, ‘nature’ itself was treated
as an item of culture, which paved the way for an assault on its sup-
posedly given, fixed and distinct quality. Thus too the notion of ‘bi-
ological kinship’ as an ineluctable fact instituted by shared
biogenetic substance would be ethnocentric, part of a distinctively
Euro-American cultural repertoire that could itself be analysed as
any other. Indeed, for those so minded, one could argue ‘biology’ it-
self to be a cultural construct and the very privileging of ‘scientific
facts’ culturally specific. Some writers have felt that Schneider could
and should have gone further. According to Carsten (2004: 22),
Schneider ‘rather curiously failed to resolve the contradiction that he
so neatly demonstrated. He himself never quite abandoned the di-
chotomy between biological and social aspects of kinship, or sug-
gested how this dichotomy might be opened up or reformulated.’
This line of argument is rather seen by Carsten to have been devel-
oped in studies of gender and new reproductive technologies, both of
which ‘rest on a single project of defamiliarizing the “natural” and
that which is taken for granted’ (2004: 23).

So, for instance, Collier and Yanagisako (1987b: 7) argued that
‘the next phase in the feminist reanalysis of gender and kinship
should be to question the assumption that “male” and “female” are
two natural categories of human beings whose relations are every-
where structured by their biological difference’.6 And Yanagisako
and Delaney’s (1995) subsequent collection of essays saw the ‘nat-
ural facts’ of science as social constructs serving the power interests
of male hegemony. Thus, it is worth noting at this point, feminist
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studies of kinship would have a vested interest in providing ethno-
graphic examples that would help in this project of questioning
Euro-American assumptions. As for new reproductive technology,
Marilyn Strathern, in her influential work After nature (1992a), ar-
gued that before the advent of highly potent modern knowledge of,
and technological intervention in, human reproduction, kinship had
been the paradigmatic area for ‘the English’ (and by extension ‘the
West’) to think through the relationship between the ‘given facts’ of
‘nature’ and what humans made of them. Social institutions such as
the family were seen to take after nature, but then the given status of
nature was destroyed by the possibility of altering what had previ-
ously been seen as unalterable.

Carsten, in the programmatic statement on the new kinship stud-
ies that introduces her collection of essays on Cultures of related-
ness,7 declares that ‘[o]ne of the purposes of this volume is precisely
to interrogate the role of biology in local statements and practices of
relatedness’ beyond the West as well (2000a: 2). Thus the ethno-
graphic essays in the volume are to be seen as demonstrating that so-
cieties form and think about ‘relatedness’ in many ways other than
sexual reproduction, and that one should be wary of simplistic dis-
tinctions between relations ‘real’ and ‘fictive’ or ‘biological’ and ‘so-
cial’. So, for example, in Bodenhorn’s (2000) account, the Iñupiat of
Alaska do not accord ties resulting from procreation any privileged
moral force. Lambert (2000) identifies in rural Rajasthan a complex
of relations grounded to a greater or lesser degree in sentiment, sub-
stance (breast milk, for instance) and nurturance. Kinship ties deriv-
ing from procreation are but one subset of this larger complex, seen
as distinct but are not privileged. ‘New kinship’, then, in this read-
ing, has as its avowedly central theme a project closely linked to one
of feminist anthropology: ‘defamiliarizing the “natural”’.8 This is to
be a cross-cultural project (Carsten 2000a, 2004). Schneider’s work
had helped usher in a new era of scepticism regarding the category
of kinship as a tool for cross-cultural comparison. Studies following
his questioning of the given status of kinship categories have tended
to focus on the West: assisted reproduction has been important, as
we shall see, but there have also been studies of other ‘non-standard’
forms of kinship, such as adoption (Modell 1994; Carsten 2000b)
and between homosexuals (Weston 1991). Traditional anthropologi-
cal studies of kinship, on the other hand, have, according to Carsten,
very much remained focused on the rural, undeveloped zones of the
world. By looking at reactions to assisted reproduction outside the
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West, in this case in the Middle East, I intend to contribute to that
continuing comparative endeavour. As we have already noted, how-
ever, the production of ethnographic examples suitable for ‘defamil-
iarizing the “natural”’ is neither epistemologically nor ethically
uncomplicated in the case of the Islamic Middle East, where the ad-
vent of unfamiliar and ‘unnatural’ forms of relatedness may be seen
as an unwelcome manifestation of imperialistic Western immorality.

New reproductive technologies
The advent of the new reproductive technologies (NRT, also ART,

‘assisted reproductive technologies’) looms large among the progen-
itors of the new kinship studies. ‘Technologies such as AID (artifi-
cial insemination by donor) and IVF (in vitro fertilization) raised
new questions about the nature of motherhood, of fatherhood, and of
connections between children and their parents’ (Carsten 2004: 21).
This is an idea that comes up again and again: by expanding the pos-
sibilities of human reproduction, NRT force people to think about
kinship. This process would then be valuable anthropologically.
New lenses of the imagination appear through which to focus on old
problems: ‘the topic of NRT acts as an ethnographic window through
which kinship ideas and assumptions can be discerned’ (Edwards
1999 [1993]: 61). When people think about the issues such tech-
niques raise, ‘they model new possibilities on old facts. In so doing,
they make explicit those “facts”, and render visible to themselves
what used to be taken for granted’ (Edwards 1999 [1993]: 64). Holy
(1996: 25) agrees – ‘The new reproductive technologies and their
discussion among specialists and the general public have significant
consequences for the anthropological study of kinship. The reason is
that they bring clearly into relief … culturally specific Western [and
non-Western?] assumptions about kinship’ – as does Ragoné (1998:
118, reference omitted):

With the introduction of assisted reproductive technologies (ARTs),
seemingly simple yet nonetheless culturally bound assessments of
what constitutes family, motherhood, and fatherhood … can no
longer be taken for granted. ARTs have served to defamiliarize what
was once understood to be the ‘natural’ basis of human procreation
and relatedness. In essence, ARTs have served, as the Comaroffs so
eloquently said of ethnography, ‘to make the familiar strange and the
strange familiar, all the better to understand them both’.

In other words, NRT make anthropologists of all, by throwing
into relief what was previously too obvious to see: to carry out an-
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thropological studies of that process of popular reassessment would
seem almost anthropology squared. And aside from any anthropo-
logical utility, NRT seem intrinsically exciting: they have something
of the stimulating charge of supermodernity and controversy about
them. Small wonder, then, that a considerable body of such work has
emerged, including that at hand.9 It is, however, worth standing back
and considering a few of the propositions about NRT that circulate
within the literature.

A wide variety of techniques can be found subsumed under the
heading of ‘NRT’ or ‘ART’, including the use of ultrasound scanning
of the foetus, for example, but it is those that impinge on conception
that have inspired most anthropological interest. While a key ele-
ment of the attraction of the topic is the very novelty of the ‘new re-
productive technologies’, one might note that many of the
techniques usually included under ‘NRT’ are not that novel (and in-
deed ‘NRT’ seems lately to have been replaced by ‘ART’ as nomen-
clature of choice).10 There is nothing new in insemination by donor,
nor indeed artificial insemination, by donor or otherwise. Artificial
insemination of humans is documented in England as early as 1776
(Rivière 1985: 3), and there are classical Islamic legal rulings as to
the status of such a child (see Chapter 4); the Church of England
called a commission to report on artificial insemination by donor in
1948: it had been clinical practice in England since the late 1930s
(Pfeffer 1987: 92). Nor indeed is it necessarily highly technological,
which holds for surrogate motherhood as well (McNeil 1990: 1). It
was the advent of in vitro fertilization (IVF), where fertilization
takes place outside the body, that held out the prospect of unprece-
dented intervention in human reproduction:

Fertilization outside the body … has not only made it possible to
monitor the process, it has encouraged the development of techniques
using donor egg or sperm without the complications of sexual inter-
course with a third party … IVF thus stands (as a metonym) for all
the possibilities that now exist for assisting conception. When peo-
ple talk of the technologies in general, then, they usually mean fer-
tilization taking place outside the body … or … gametes (eggs and
sperm) being donated by third parties or … women bringing to term
children formed in part or whole from the genetic material of others.
(Strathern 1999a [1993]: 25) 

Even the ‘reproductive’ tag might seem erroneous if we consider
some of the low rates of success reported for fertility treatments in-
volving in vitro fertilization (see e.g. Franklin 1997). While the num-
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ber of IVF babies born worldwide has passed the million mark, that
still represents a tiny proportion of the total number of births. NRT
still loom larger in the imagination than in reality.

It is the attendant controversy and keen public debate that really
lend NRT their charge, and that controversy actually arose somewhat
later than the ‘new technologies’ themselves, as Yoxen (1990) shows.
The key area of ‘moral concern’, in the 1980s at least, was embryo
research.11 While there had been relatively little interest in tech-
niques such as IVF before then, even though Steptoe and Edwards
had announced the first successful IVF embryo in 1968 (with a prior
claim by Rock and Menkin in 1944), and a commission into embryo
research was chaired in 1972, the Warnock Committee was not con-
vened until 1984, which leaves a long delay between the birth of
Louise Brown in 1978 and the emergence of related legislation. The
impetus to the atmosphere of ‘moral panic’ surrounding embryo re-
search, and hence IVF treatment, was rather ‘the influence of the
loose coalition of traditionalist and neo-conservative groups on the
Right in British politics’, a ‘moral Right’ bringing with it a change
in the political atmosphere. This was manifested especially within
the Conservative Party, which started advocating a ‘return to Victo-
rian values’, thus facilitating ‘recurrent attempts by groups opposed
to abortion to exploit new issues in reproductive medicine and to re-
new their campaign in a less liberal and pluralist political culture’
(Yoxen 1990: 183–84)12 and culminating, in this case, with Enoch
Powell’s 1984 Private Member’s Bill proposing a complete ban on
human embryo research. Thus the vagaries of British politics, and
especially the growing influence of pressure groups advocating a re-
treat from ‘permissive’ liberal values and legislation, led to the high
media profile of issues concerning fertility treatment, albeit indi-
rectly.

It is also worth noting that public and parliamentary debate re-
garding changing patterns of kinship in the U.K. is nothing new, as
Wolfram (1987) illustrates. The Deceased Wife’s Sister’s Marriage
Act of 1907, permitting the previously forbidden marriage to the
eponymous deceased wife’s sister, had a prolonged gestation – sixty-
five years – and provoked huge public controversy. It was the first in
a series of acts13 that further eroded the prohibition on marriage to
affinal relatives, who had previously been viewed as equivalent to
‘blood relatives’ in this regard, as a consequence of spouses being
‘one flesh’. The 1908 Punishment of Incest Act made incest a crime
for the first time in England, but under a restricted definition: it ap-
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plied to blood relatives in the second degree or less; previously sex-
ual relations with affines had also been regarded as ‘incestuous’.
This reflected and promoted a new, ‘scientific’ idea of incest, at odds
with the legislation of the time regarding marriage prohibitions: as
Wolfram (1987: 44) notes, the ‘Incest Taboo’ that rapidly achieved
prominence in anthropological writings was actually the newly lim-
ited prohibitions of the 1908 act. The Church of England was moved
to appoint a commission to investigate the matter in 1937, which, on
the express wishes of the Archbishop of Canterbury, drew on the ex-
pertise of anthropologists, Malinowski and Westermarck, whose tes-
timony indeed precedes that of biblical criticism in the eventual
report (Church of England 1940; cf. Wolfram 1987: 7 n. 9). Again, a
new round of parliamentary debate in 1978 and onwards concerning
marriage to stepchildren provoked another Church of England com-
mission, which again drew on the evidence of anthropologists: Jean
La Fontaine, Esther Goody and Wolfram herself (Church of England
1980). Thus, pace Rivière (1985), who noted the lack of anthropo-
logical involvement in the Warnock Report, anthropologists had very
much been involved in what were extensive public debates concern-
ing ideas of kinship.14

Indeed, anthropology, and especially its exotic ethnographic ex-
amples, had a key role to play not only in these debates but also in
wider transformations of social and moral thinking in the West. Rel-
ativistic arguments concerning the conventional nature of social re-
lations have drawn on anthropology since its Victorian beginnings:
‘Via that argument anthropology has been a major contributor to lib-
eral humanism’ (Scheffler 1991: 365). The work of Malinowski and
Mead in the 1920s and 1930s was seized upon by writers such as
Bertrand Russell (1976 [1929] for example), proponents of a ‘new
morality’ to replace Victorian mores, as we will see later (Chapter 6).
Anthropology has merely been a rather self-conscious part of a
whole intellectual trend of reevaluation and ‘relativization’ of tradi-
tional ‘moral’ categories in the West, into which the ‘new’ area of
NRT fits comfortably. The ‘moral panic’ and kinship debates associ-
ated with NRT are not new at all.

Furthermore, one has to question whether the studies of NRT have
succeeded, where their aim is precisely to document exciting and re-
vealing cultural debate. On the contrary, it seems that people utilize
these new techniques to reproduce what is ‘normal’. Carsten (2004:
168) identifies a tension in the literature between analyses portray-
ing ‘a very radical shift in knowledge practices and in the way we
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think about kinship in the West, and those depictions that suggest
that medical advances have really left most things unchanged or
merely illuminate old certainties in new ways’. We might consider,
for instance, Franklin’s (1997: 209–10) ethnographic account of IVF
treatment in England, where, broadly speaking, people see them-
selves as reproducing normally, just ‘giving nature a helping hand’.
That is, kinship relations do not seem to have been problematized,
underlying assumptions do not seem to have suddenly been thrown
sharply into relief and new modes of relatedness do not seem sud-
denly to have emerged, although Franklin (1997: 6) gamely asserts
that NRT ‘add a significant set of new relationships into the kinship
equation, and these are the relationships to science and technology’.
Carsten (2004: 186) finds ‘startling’ ‘the obviousness of the manoeu-
vres involved’ in much English discourse concerning assisted repro-
duction, but argues that it is the very insistence on the recognition of
the ‘biological facts’ that ‘is what is most different about contempo-
rary Western kinship’, a point that will be interesting to debate when
we come to discuss Islamic views.

Again, no sudden revolution in Western kinship thinking has been
induced by the advent of in vitro fertilization, nor, pace Carsten, are
we entering a world ‘after kinship’. On the contrary, it is clear from
the ethnographies that Westerners are striving to realize their very
recognizable kinship fantasies, whether by downplaying the impor-
tance of the gestational carrier to families realized through surrogacy
arrangements (Ragoné 1994), or by having one lesbian co-mother
undertake the insemination of the other (Hayden 1995). These cul-
tural manoeuvres are the latest episodes in a long history of continu-
ity and change, as the best writing on the topic makes clear (e.g.
Strathern 1992a). Stone (2004a: 332) argues that ‘[w]hile new con-
structions of kinship are occurring in European and American soci-
ety and in this process choice is playing a larger role, there is at the
same time a counter-current [the new genetics] drawing Americans,
at least, back to biogenetic conceptions of kinship … What we may
be seeing, then, along with a destabilization of nature and the emer-
gence of choice in kinship is a tension between kinship as choice and
social construction and the older cultural conception of kinship as
rooted in biological reproduction’.15

But this is perhaps to impose a false chronology: as Strathern
(1993: 196) has said, ‘there was always a choice as to whether or not
biology was made the foundation of relationships’, and, as Wolfram
(1987) illustrated, the supposedly fundamental determining role of
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‘biology’ (and certainly ‘biogenetics’) is of relatively recent origin.
What about marriage, the oldest form of elective kinship of all,
which has ever presented the opportunities and dilemmas of choos-
ing one’s relatives? What is new, if anything, is the fetishization of
choice, equally bound up in the rhetoric of the right of individuals to
receive infertility treatment at the expense of the state.16 Anthropo-
logical narratives of disjuncture and emergence here tend to obliter-
ate the theoretical and ethnographic continuities that are there
alongside the changes.

On a related point, the student of assisted reproduction can follow
a number of possible paths: one might consider the point of view of
the practitioners, for example, or the patients, the general public, re-
ligious and other ethical opinion makers. The ‘field site’ might then
comprise a clinic, a kitchen table, or a library. Edwards, Franklin,
Hirsch, Price and Strathern’s (1999 [1993]) project, for instance, was
to cover as many as of the above as possible, to give a complete
snapshot of assisted conception in British life at the time: Price
talked to clinicians; Edwards examined the reactions of people in the
north of England, Hirsch those in the south; Franklin dealt with par-
liamentary debate; Strathern presented her own reflections. Franklin
has covered a great deal of ground over a number of published stud-
ies, from analyses of the culture of ‘desperation’ attributed to infer-
tile women as depicted in various media (1990), to the parliamentary
debates concerning legislation to regulate infertility treatment in
Britain (1999 [1993]), to ethnographic accounts of women’s experi-
ences in undergoing IVF treatment (1997). 

But for me, much of the most interesting work on assisted repro-
duction in general has been the analysis of legislation, both govern-
mental and religious. This may just be a matter of taste, although I
think it is also connected with the issue that I just touched on,
namely that people actually undergoing such treatments – and the
doctors administering them – are, understandably, keen to portray
what they are doing as ‘normal’. It is in the wider debate, on the part
of those perhaps not so intimately involved with the issue, that the
conceptual revelations an anthropologist might be interested in, as a
student of kinship at least, arise. As Franklin (1999: 130) says in the
course of her study of the British parliamentary debates concerning
the proposed Human Fertilisation and Embryology Bill (HFEB) in
1989–90: ‘the parliamentary debate was a unique instance of formal,
public kinship negotiation’. The claim to uniqueness is extravagant:
she continues, ‘[t]o the anthropologist familiar with kinship theory,
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the parliamentary debate of the HFEB could be seen as sharing
much in common with debates in other cultures, in previous histori-
cal periods in this culture, and indeed within the discipline of anthro-
pology itself’; ‘[a]nthropologists and parliamentarians can indeed be
seen to have something in common in the effort to elucidate the
foundations of kinship’ (1999: 131). So too the Islamic legal special-
ists that are our subject here, who have to plumb the depths of their
source texts and ethnographic knowledge, where relevant, to arrive
at some coherent notion of how ‘Islamic society’ is to be constituted,
and of how kinship is supposed to work, that will allow them to think
through and accommodate such new developments.17

Given the perceived benefit of studying these new possibilities,
from the perspective of anthropology, one would expect work to
have been done outside ‘the West’, so far as such techniques are
available. Such studies have started to appear, although they are still
comparatively rare.18 It is perhaps debatable, and interestingly so for
my argument here, whether Kahn’s (2000) depiction of assisted con-
ception in Israel could be regarded as of a ‘non-Western’ milieu;
Carsten clearly thinks not (2004: 178), although she admits to find-
ing the nature of rabbinical debate strange and surprising. Not only
is Israel politically, socially and economically isolated from the
wider Middle East, it is religiously distinct, and has a very different
relationship with modernity and Western morality, a key point as we
shall see. But there has also been interest in fertility treatment in the
wider Middle East, most notably in the case of medical anthropolo-
gist Marcia Inhorn, who has produced a considerable body of work
that largely focuses on gender, first concerning Egypt (1994, 1996,
2003), but now also Lebanon (2004a, 2006a) and the Arab Gulf. An-
thropologist Soraya Tremayne (2006, n.d.) has recently been en-
gaged in similar research in Iran. Her work does take an interest in
kinship, and provides a stimulating point of comparison to my own.

Certainly, techniques such as artificial insemination and IVF are
available in the Middle East and are being taken up with enthusiasm,
their religious and social implications debated. Dr Gamal Serour, di-
rector of the International Islamic Centre for Population Studies and
Research at al-Azhar University, Cairo, notes that infertility rates
among Muslims in developing countries are relatively high (10–15
per cent) and that ‘[t]he prevention and treatment of infertility are of
particular significance in the Muslim World. The social status of the
Muslim woman, her dignity and self-esteem are closely related to
her procreation potential in the family and in the society as a whole’
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(Serour 1993: 211).19 The first IVF centre in the Arab world was es-
tablished in Saudi Arabia and closely followed by centres in Jordan
and Egypt, in 1986. After the first Egyptian IVF baby was born in
1987 the technique became more widely accepted: the first Sudanese
IVF baby was born in 1989, followed by births in Saudi Arabia and
Jordan, stimulating the establishment of clinics in Morocco, Iraq,
Kuwait and Tunisia (Serour, El Ghar and Mansour 1991). Lebanon’s
own first IVF baby was also born in 1989, at the Sarhal Hospital
(‘First test-tube baby born in Lebanon’ 1989). Thus, as Inhorn
(2003: 1) points out, there are IVF centres not just in oil-rich coun-
tries such as Bahrain and Qatar, but also in larger, poorer countries
such as Egypt and Morocco. She refers to a ‘globalization’ of as-
sisted reproduction, and ‘[p]erhaps nowhere is this globalization
process more evident than in the nearly twenty nations of the Mus-
lim Middle East’. Let us note further that the world’s first attempt at
a uterus transplant took place in Saudi Arabia (Kandela 2000;
Fageeh et al. 2002).

Ideas of kinship in the Middle East

Anthropological studies of kinship in the Middle East have reflected
the rising and falling fortunes of kinship within anthropology as a
whole. Kinship was a key focus in studies of the region: first in the
late nineteenth century through the work of William Robertson
Smith;20 and later due to intense interest in the supposed prevalence
of patrilateral parallel cousin marriage, with the father’s brother’s
child (usually ‘FBD’, father’s brother’s daughter, in the literature)
seen as a ‘problem’ from the perspective of wider anthropological
theory, but then found to be a problem of the anthropologists’ own
devising by Bourdieu (1977) among others, although more recent
medical research has confirmed that such marriages are statistically
significant.21 From the 1950s on, there was an explosion of interest
in the topic due to its inconsistency with the major general kinship
theories of the time, and especially that of Lévi-Strauss’s Les struc-
tures élémentaires de la parenté (1949), founded on the nominally
universal principle that kin groups exchange women in marriage. In
this context, patriparallel cousin marriage, where marriage takes
place within the agnatic group, appears as ‘a sort of quasi-incest …
a sort of scandal’ (Bourdieu 1977: 30). But as a positive marriage
rule, in Lévi-Strauss’s sense, FBD marriage simply does not work,
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as Copet-Rougier (1994) has demonstrated: in order to perpetuate
FBD marriage, an element from outside will have to be brought in
every other generation.22 Taken on its own, then, ‘FBD marriage’ is
insufficient and incoherent as a ‘marriage system’, and many anthro-
pologists came to dismiss the debate as fundamentally misguided.

The key to understanding the rhetorical interest in parallel cousin
marriage in the region, an interest that does translate into practice to
a greater or lesser degree, lies in turning away from analyses rooted
in ‘kinship theory’ and coming to terms with ‘the cultural and social
reality’ of which such notions and actions are a part (Holy 1989: 15).
FBD marriage is only one among a number of common marriage
strategies. Marriages can be either ‘close’ or ‘distant’, but it is close
marriage that is ideologically privileged, and given the precedence
of agnatic relations over uterine, it is the patriparallel cousin who is
the closest marriageable relative of all (Holy 1989). This marrying
‘close’ has resonance: the nearest to a word for ‘kinship’ in Arabic,
qarābah, means, at root, ‘closeness’ (Eickelman 1976; Conte 1991,
1994b; Clarke 2007b);23 a relative is one ‘close’ (qarīb).24 Here we
see the contrast with, for instance, nineteenth-century bourgeois
Britain, where cousin marriage certainly occurred (Kuper 2002), but
within a very different ideology: Wolfram (1987: 38–39) notes ‘the
close tie conceived to exist between being related to someone and
being forbidden to marry them, as if by allowing marriage between
two people, it followed, ipso facto, that they would no longer really
be relations’. The rhetoric in the Middle East is quite the opposite:
they are the ideal marriage partners because they are close relations.
Certainly medical surveys of genetically transmitted diseases in the
Middle East confirm an enthusiasm for ‘consanguineous marriage’
beyond FBD marriage alone; that includes Lebanon, although rates
there are relatively low.25

This preference for ‘closeness’ is also an aversion to distance, to
entrusting a ‘stranger’ with one’s own. As one Lebanese doctor ex-
plained to me, ‘[t]he reason for marrying the cousin is that the girl’s
parents will know his mother and father, how they’re living. Morals
are the most important thing: faithfulness, dignity, character. With
bint al-‘amm [the FBD] you know everything’. This is a rhetoric of
protection (Bourdieu 1966: 227): from a male perspective, protec-
tion of one’s womenfolk and one’s own public standing, or ‘honour’,
which is intimately tied to them. That is to say that a man’s duty of
protection, on which his honour depends, paradigmatically applies
to his womenfolk. Further, their sexual conduct redounds upon
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him.26 They are harām, ‘sacred’, and ‘forbidden’ to others. From
here derives the motif of ‘covering’ and ‘veiling’ of women that has
become so important to contemporary Islamist thought and such a
source of Western fascination. In this reading, then, an emphasis on
FBD marriage is congruent with a concern to protect one’s own – a
male duty – and a concomitant ideology of the hierarchical superior-
ity of man over woman (Bourdieu 1977: 44), and thus agnatic rela-
tions over uterine (Holy 1989: 119, 126–27; Bonte and Conte
1991).27 For our purposes here, it is the interest in ‘closeness’ and
protecting one’s own, as well as the ideology of gender that goes
with it, that it will be important to keep in mind.

Substance
But this hardly exhausts the issues to hand, and some have sought to
pursue the fundamentals of kinship in the region further, most no-
tably through the device of ‘substance’. This brings us to the second
‘problem’, or phenomenon needing explanation, that has occupied
students of kinship in the region, that of ‘milk kinship’, broached by
Soraya Altorki (1980), a theme to which we will have cause to return
in our discussions of assisted reproduction. Islamic law divides ‘kin-
ship’, qarābah (‘closeness’, as above), into three parts: nasab (rela-
tions of filiation, ‘consanguinity’ in anthropological terms),28

musāharah (relations through marriage, ‘alliance’) and ridā‘ (rela-
tions through breastfeeding, ‘milk kinship’ in the anthropological lit-
erature).29 Regarding ridā‘, kinship-type relations are instituted by
suckling at the same breast, relations that include a prohibition on
marriage (but not inheritance rights, an important point not men-
tioned by Altorki). So an otherwise unrelated boy and girl, suckled
by the same nurse, become milk brother and milk sister and cannot
marry. Nor can the nurseling marry his or her nurse. 

‘Milk kinship’ is not merely a legal nicety, but has a social reality,
as Altorki (1980: 240–43) describes for the Saudi Arabia of living
memory (as of the 1970s). In the past, large households with many
women living together promoted the breastfeeding of other women’s
babies, for example when one mother was ill, or left to rejoin her
parents in the case of a dispute with her husband. More recently, the
availability of milk powder and a change from the traditional patrilo-
cal extended family household to neolocal nuclear family residence
has led to the decline of the practice.30 Previously, milk kinship was
established for ‘strategic purposes’.31 It helped ‘to make domestic
life more convenient’ (1980: 240). In Islamic law, women should veil
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before non-kinsmen.32 ‘Frequently, therefore, a man would ask a
slave woman who had children herself to nurse his daughters, so that
they would not have to veil to her son(s)’ (1980: 240).33 Also, were
a marriage between a nursing woman’s child and that of a relative
envisaged, and unwanted by the woman or her husband, she might
nurse the two children together, instituting a marriage prohibition
and forestalling the unwelcome union (1980: 240–41). Dresch
(2005: 266 n. 19) reports that in the Arab Gulf, milk kinship ‘ap-
peared almost a dead issue for a generation, but suddenly reappeared
as a means to annul inconvenient marriages or avoid adultery
charges’: spouses might claim to have been, unwittingly, milk kin all
along; couples found together in circumstances more intimate than
those required of marriageable persons might claim that they were in
fact milk kin, and hence intimates after all.34

We might note straight away that while ‘substance’ (māddah)
does not, by and large, feature in Islamic discussions of kinship, a
particular substance – breast milk – does seem to be playing a key
role, and has proved an attractive theme for kinship analysts of a sys-
tematic bent. In particular, French anthropologist Françoise Héritier
(1994; 1999) has incorporated her ideas of ‘Arab kinship’, including
milk kinship, into a bold, universal theory of kinship and incest
founded on the theme of substance, construed literally: for her, ‘[t]he
fundamental criterion of incest is the contact between identical bod-
ily fluids’ (1999: 11). This has led her to identify a widespread pro-
hibition against ‘incest of the second type’,35 where such substances
are brought into contact via a third party, as when a man has sexual
relations with two sisters, or mother and daughter. Such marriage
prohibitions are seen as being a manifestation of a universal ‘under-
lying logic’ (1999: 15), which can be found in every culture if one
digs deep enough. Héritier takes as her starting point Islamic mar-
riage prohibitions. Firstly, the Quran (seventh century AD) explicitly
prohibits the following:

You shall not marry the women whom your fathers married: all pre-
vious such marriages excepted. That was an evil practice, indecent
and abominable. Forbidden to you are your mothers, your daughters,
your sisters, your paternal and maternal aunts, the daughters of your
brothers and sisters, your milk mothers, your milk sisters, the moth-
ers of your wives, your stepdaughters who are in your charge, born
of the wives with whom you have lain (it is no offence for you to
marry your stepdaughters if you have not consummated your mar-
riage with their mothers), and the wives of your own begotten sons.
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You are also forbidden to take in marriage two sisters at one and the
same time: all previous marriages excepted. Surely God is forgiving
and merciful. Also married women, except those whom you own as
slaves. Such is the decree of God. All other women than these are
lawful for you, provided you court them with your wealth in modest
conduct, not in fornication. (4:22–27)36

Héritier notes the prohibition of marriage with the stepdaughter
(rabībah), if the marriage with her mother has been consummated:
‘Can it be said any more clearly that bodily contact and the passage
of fluids from one to another is the basis for the taboo?’ (1999:
12–13).3

To turn to the prohibitions on marriage between milk kin, Héritier
takes up an example of Altorki’s from the Saudi Arabia of the 1970s,
which shows the grave effects of contracting a marriage between
milk kin:38 such an arrangement, even if unintentional, incurs divine
sanction as zinā (illicit sex), which Héritier (1994: 157) glosses as
‘incest’. A married couple were found to be milk kin, unbeknownst
to them. They had had four children: two were mute, one lame and
one disfigured by smallpox. ‘Informants regarded the children’s mis-
ery as divine punishment of their parents’ violation of the radā‘ah
taboo’ (Altorki 1980: 243). Here we must note that zinā refers to the
sin of having sex outside a legally recognized union: fornication be-
fore marriage and adultery after it are also zinā, indeed would be the
most obvious translations of the term. ‘Incestuous’ sex is perforce
zinā, because it is sex with relatives whom one cannot marry: it will
be sex outside a legally recognized union. Thus ‘incest’ here is Héri-
tier’s interpretation, and not a translation of the indigenous category.
Indeed, as van Gelder (2005: 4–5) points out, there is no word in
Arabic for what English (or French) terms ‘incest’.39 Zinā will prove
a key concept for us, as discussions of the use of donor gametes in
artificial reproduction turn around whether they are analogous to
zinā, so it is important to note it well here. This is not a trivial mat-
ter: zinā is a heinous crime in Islamic thought, one of the very few
crimes against God for which He demands a set punishment (hadd),
death by stoning for the married and lashes for those not.

Héritier further adduces other ethnographic and jurisprudential
items, most especially the extension of the milk prohibition by clas-
sical Islamic jurisprudence (ninth/tenth century AD) by analogy with
the prohibitions of consanguinity and affinity, themselves extended
to include ascendants and descendants (grandmothers, granddaugh-
ters etc.) beyond the core prohibitions of the Quran. Milk nieces,
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milk aunts, milk daughters, milk grandmothers and milk grand-
daughters are all forbidden in marriage, as are the milk mother of
one’s wife, and simultaneous marriage to two women who are milk
sisters (Giladi 1999: 24–25);40 further, the breastfeeding woman’s
husband and his consanguines are also prohibited, a stipulation that
has led to considerable debate. Altorki builds upon her contemporary
Saudi Arabian informants’ ‘folk theory’ that ‘the milk is from the
man’ (1980: 243 n. 3) to find a ‘doctrine that the “fluids” of both the
lactating woman and her husband [as ‘copulation partner’] generate
the milk’ (1980: 233).41 Héritier (1994: 158) incorporates the con-
temporary folk theory into a ‘somatic scheme’ (Parkes 2005): ‘milk
is transformed sperm’.

Héritier’s theory is not without its critics:42 its strengths and weak-
nesses both lie in its ambition, the scale of the universal project of
which it is a part. An exciting comparative paradigm, it does not al-
ways have room for historical and ethnographic particularity. What
is important for our purposes here is rather the very diversity of le-
gal positions and physiological theories. As Dresch (1998: 131 n.
37) has it, Héritier’s account wants a historical perspective: the rul-
ings of classical Islamic jurisprudence, themselves controversial
(Giladi 1999: 79–80), are different from those of the Quran; and the
Quran itself changed what had gone before. We might further note
that Shiite Islamic law has its own peculiarities (Khatib-Chahidi
1992; Conte 2000a; Benkheira 2001a). Milk kinship is juridically a
controversial and highly complex area whose complexity will be
equally apparent when we turn to Islamic legal reactions to the new
reproductive technologies. And of course ‘folk’ notions do not nec-
essarily map exactly onto juridical ones, nor are they themselves
consistent (Altorki 1980: 238).

That diversity of opinion extends to other substances. For the Eu-
ropean or American reader, the substance most naturally associated
with the idea of kinship is blood, and Arabic and Islamic concepts
are often so translated: nasab as ‘blood relationship’, for example.
However, as Benkheira (2001b: 43) says, ‘the Islamic scholars of the
classical epoch are strangers to this way of seeing things’ (see also
Conte 1994a; Bonte, Conte and Dresch 2001). As for popular no-
tions, Delaney notes that in the modern Turkish village context, for
instance, ‘since the identity of the person comes from the seed, not
blood, villagers are relatively unconcerned about blood’ (1991: 154).
On the other hand, I myself found in the course of my fieldwork in
Lebanon that blood was commonly used as a symbol of kinship in
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an immediately familiar fashion. Dresch (2005: 266 n. 18) notes
similar references in discussions of nationality in the Arab Gulf, but
finds them an ‘import’. Whatever the case, ‘blood’ is not, it seems,
the long-standing symbolic substance of kinship that one finds else-
where.43

If we turn to sperm, a key substance as regards assisted reproduc-
tion, then it is clear for the Middle East that it was ever understood
that the production of babies requires sexual intercourse and that the
semen of the man plays an indispensable role in the process. What
has been more obscure is the extent of that role, and that of the
woman. This question was extensively debated in the classical pe-
riod of Islam, as Musallam describes: after all, ‘[b]etween Galen in
the early centuries of Christianity, and Malpighi and Harvey in early
modern times, there are about fifteen centuries during which the ba-
sic contributions to biology were made in Arabic’ (1983: 42). The
majority of scholars followed Hippocrates and Galen in thinking that
both the male and the female contributed ‘seed’; indeed, Musallam
argues that ‘the remarkable consensus among all Muslim jurists from
the tenth to the nineteenth century that contraception is licit’ (1983:
52) can only be understood in the light of this theory of equal con-
tribution – that is, to ‘waste’ the male seed is not in itself destruc-
tive.44 Nevertheless, the rival position, that of Aristotle, that it was the
man’s semen that contributed the form and indeed soul of the child,
while the woman contributed the physical material from which the
child was formed, also had its adherents. 

Contemporary Islamic scholars have, for the most part, digested
the evidence of modern science, which has confirmed the ‘duoge-
netic’ position, as we will see when we come to consider their reac-
tions to the new reproductive technologies. However, even when one
has indisputable evidence of the female ‘semen’, the ovum, that
hardly ends the debate, as the disputes over the maternal relation in
surrogacy arrangements and donor egg procedures show, both in
Western and in Islamic thinking. If the scholars were not agreed, still
less must the rest of the population have had a single view (Gran
1979). In modern times, despite the influence of the duogenetic ‘sci-
entific’ position, universally known in my experiences of highly edu-
cated Lebanon, there is evidence from elsewhere that some ‘folk’
opinions might be, or might have been, otherwise. Delaney (1991)
founds an entire study of a Turkish village on the premise that their
view of procreation is fundamentally ‘monogenetic’, the man being
the origin of the child and the woman merely its receptacle, in an id-
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iom of ‘the seed and the soil’.45 Inhorn (1994: 67–76) found a mix-
ture of monogenetic and duogenetic opinion in her work on infertil-
ity among lower-class Egyptian women: some see women as mere
‘catchers and carriers’, others as ‘suppliers of menstrual blood’ and
thus playing a more active role in forming the baby, others as ‘egg
producers’. Nevertheless, even where duogenetic opinion has taken
hold, it has not changed the ‘patriarchal’ assumptions that supposedly
underpin the monogenetic theory. Although, then, there clearly are
and have been a large number of ideas of substances associated with
kinship in the Middle East, we will struggle to find one, single, con-
sistent account, and certainly not a logic of substance such as Héritier
conceives it, as the fundamental structure from whose axioms all else
flows. As Dresch (1998: 132 n. 37) puts it: ‘The rhetoric of substance
needs a history. That of relations seems to need far less.’

Fluidity and fixity

In Janet Carsten’s (1995) account of kinship in a Muslim Malay
fishing community, an important text in the new kinship tradition,
Carsten draws on ideas of substance and commensality to demon-
strate how relations of kinship are here not given by birth, but
formed through co-residence and consubstantiality: acquiring kin-
ship is a process. She discusses the Islamic marriage prohibition on
milk relations, very salient in the case of her community, and aspects
of indigenous ideas of physiology that also sound familiar from
other Islamic contexts: breast milk is believed to derive from the
woman’s blood;46 the man’s seed is said to come from fluid in the
backbone.47 But here, substances do seem involved in a logic or ‘so-
matic scheme’ such as Héritier’s, with the emphasis placed on blood,
which Carsten sees as the key substance. Food is transformed into
blood, which is then further translated into breast milk. ‘Through the
day-to-day sharing of meals cooked in the same hearth, those who
live together in one house come to have substance in common’; ‘re-
latedness is derived both from acts of procreation and from living
and eating together’ (1995: 234, 236).48 Again, kinship relations are
not given but formed over time, part of a wider ‘fluidity of identity’
(1995: 224).

Compare this account of Arabia in a bygone age:

Closeness of kinship resulted as much from individual and collective
choice as from physiological or hereditary determinants. The sym-
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bolic exchange of blood or of milk generated an elective kinship, ca-
pable of annulling a biological relation. A free man could disown the
son ‘of his kidneys’ and adopt, by conferring on him his name, the
heir of his choice, let live or die his new-born daughters, renounce
his agnatic identity, be ‘reborn’ as a member of a new group and
recognise a second father there, trace his descent from several ances-
tors, elect his brothers, make an ‘outsider’ a neighbour, a neighbour
an ally, a stranger a kinsman, cross the generations by marriage to his
aunts, nieces, etc., take new wives, buy concubines, accord others
sexual access to women under his control with an eye to increasing
his progeny, exchange these with others, in short just about deter-
mine the number and quality of his kin. (Conte 2000b: 296) 

Such fluidity and choice is the very stuff of the new kinship stud-
ies. But Conte is describing pre-Islamic Arabia.49 With Islam, these
practices were formally ended.50 The Quran speaks clearly here:

He [God] does not regard … your adopted sons as your own sons.
These are mere words which you utter with your mouths: but God
declares the truth and gives guidance to the right path. Name your
adopted sons after their fathers; that is more just in the sight of God.
(33:4–5)

Adoption, under the Islamic legal precepts that are our subject
here, is a ‘lie’, a perversion of the ‘truth’, as leading contemporary
Islamic scholar Yusuf al-Qaradawi (1994: 223–24) makes clear:

Islam rightly views … adoption as a falsification of the natural order
and of reality. Taking a stranger into the family as one of its mem-
bers and allowing privacy with women who are not his mahārim,51

nor he theirs, is a deception, for the man’s wife is not the adopted
son’s mother, nor is his daughter the boy’s sister nor is his sister his
aunt, since all of them are non-mahram [non-prohibited] to him.
Moreover, the adopted son acquires a claim on the inheritance of the
man and his wife, depriving the rightful, deserving relatives of their
inheritance. Such a situation arouses the anger of the real relatives
against the intruder who encroaches upon them and usurps their
rights, depriving them of their full inheritance. Frequently such anger
leads to quarrels and to the breaking of relations among relatives.

Kinship, it seems, will not dissolve into protection or commensal-
ity so easily in these cases. That is not to deny the importance of
shared food and residence in the Middle East, or the place of sub-
stance in notions of kinship: indeed, elsewhere I have attempted to
analyse milk kinship in those very terms, as part of the wider ethic
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of hospitality that, in some contexts, explicitly links the right and
duty of protection to the host’s provision of food – ‘bread and salt’ –
to his guest (Clarke 2005: 72–78). But such relations, subsequent to
the Revelation, are not so easily transformed formally into those of
kinship proper.

According to the vision of the Islamic legal establishment, rela-
tions of filiation (nasab), are not mutable or fluid, but are given, par-
adigmatically – but not exclusively – through procreation. Relation
through procreation is not, however, a sufficient condition for the es-
tablishment of nasab in Islamic law. Nasab accrues to those con-
ceived within a union of marriage. All children born to a married
woman, subsequent to a minimum period after the marriage contract
and prior to a maximum period after its dissolution through death or
divorce, are related to that woman and her husband. ‘The child to the
[marriage] bed, and to the adulterer the stone’ (al-walad li-l-firāsh
wa-li-l-‘āhir al-hajar), as a famous saying of the Prophet states, the-
oretically raising the possibility of a man being father to children not
biologically his, although hardly condoning it.52 However, if a hus-
band is convinced of his wife’s infidelity, he can and should repudi-
ate her and her bastard within a set period after the birth of the child.
The illegitimate child, the child of zinā, has no father under Sunni Is-
lamic law, and neither father nor mother under Shiite law. There is
no classical Islamic concept of a ‘natural’ child, although their exis-
tence is acknowledged and the problem of whether one can marry
one’s own bastard is debated – the majority of legal opinion pro-
hibits it (Kohlberg 1985: 245–46; Salamah 1998: 170ff.). 

In Islamic thought, society is a system of rights and obligations,
based fundamentally on such relations between kin. As proper nasab
is what gives one full membership in society, it is a right: it is a com-
mon theme, in discussions of illegitimate sex, that a child has a right
to legitimacy.53 Without it, he or she will be severely disadvantaged,
deprived of the support, financial and otherwise, due from their rel-
atives, and also of their inheritance.54 As nasab is the principle on
which this whole system of social rights and obligations is founded,
and is acquired through sex within marriage, illicit sex (zinā) threat-
ens the very framework of Islamic society, hence its severe nominal
punishment – death by stoning or numerous lashes, as noted above
(Coulson 1979). This is a vision, admittedly an ideal one, but one fa-
miliar from the Middle Eastern contexts I have worked in, at odds
with the fluidity of kinship identity in Carsten’s account of her
Malay community. As in the European and North American models
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scholars such as Carsten seek to problematize, kinship is ‘real’, and
nominally follows procreation: under Islam, adoption is formally for-
bidden, even if it may occur informally, or in contexts where Islamic
law is not what is at issue, as we will see in the next chapter (and see
Conte 2003). ‘Relatedness’ will not cover the Islamic Middle Eastern
model: kinship relations are singled out as particular. Despite at-
tempts to analyse those relations in terms of honour, ‘closeness’ or
substance, filiation remains an indispensable principle.55

Notes

1. I have not been able to establish who first used the term, but Carsten
(2004: passim), for instance, clearly views it as conventionally estab-
lished (as do Patterson 2005 and Strathern 2005: vii). Stone (2001)
talks of ‘new directions’ in kinship studies; Franklin and McKinnon
(2001a: 1) of ‘[t]he new uses of kinship theory, and the novel sites and
locations where kinship theory is being pursued’. Dousset (2005) prefers
to distinguish ‘classic’ and ‘modern’ approaches. ‘New kinship’ offers the
useful, if ambiguous, possibility of referring to both the new approaches
to kinship within anthropology, and to the new forms kinship is suppos-
edly taking in the modern West (for the latter see Carsten 2004: xi, 180).

2. Schneider saw his position as distinct from that of Needham, who
had, according to Schneider (1984: vii–viii), retained ‘kinship’ as a use-
ful word for the purposes of anthropological analysis. Schneider feels that
he himself went further, claiming that it is positively misleading. This
was not the first time that Needham and Schneider had clashed (see e.g.
Needham 1962; Schneider 1965).

3. Again, not an original thought, Hocart for one having made the same
point half a century earlier (Hocart 1937). As Patterson (2005: 8) wryly
notes, it took some cheek for Schneider to declare ‘his own inability to
grasp the indigenous subtleties of Yapese kinship … a clear demonstra-
tion that all “kinship” was bunk’.

4. Patterson challenges this as ‘perhaps more a reflection of Anglocen-
trism than anything else’ (2005: 2), pointing to a continued interest in
kinship studies in the traditional mould in France in particular. Lamphere
(2001) sees more of a continuum than a disjunction, particularly in the
case of feminist analyses. Franklin and McKinnon (2001a) point to sev-
eral areas where Schneider was anticipated by others. The general pattern
of a move away from formalistic kinship studies towards ‘cultural’ ac-
counts focusing on gender, the person and the body nevertheless seems
commonly accepted (besides Carsten’s account cited below see Parkin
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1997; Stone 2001; Parkin and Stone 2004). 

5. Brown was the first baby to be born from an egg fertilised in vitro, ‘in
glass’, i.e. outside the body, after many years of attempts on the part of
the British pioneers Patrick Steptoe, an obstetrician and gynaecologist,
and Robert Edwards, a physiologist. In such procedures, women are first
given doses of hormones to stimulate ‘superovulation’. Eggs that develop
are then removed: initially this was by means of ‘laparoscopy’, a surgical
procedure where an optical tool, the laparoscope, was inserted to view the
ovaries and control the collection of the eggs, removed by passing a hol-
low needle through the woman’s abdomen; this has now been superseded
by the safer ‘vaginal ultrasound guided aspiration’, where a vaginal ultra-
sound probe with a fine hollow needle attached to it is inserted into the
vagina. Under ultrasound guidance, the needle is then advanced from the
vaginal wall into the ovary and eggs are removed through the needle by a
suction device. The eggs are then placed together with processed sperm in
a laboratory: some will be fertilized and thus become ‘embryos’ (see the
note below on terminological confusion here). The final stage is ‘embryo
transfer’ (ET), where the embryos are transferred to the woman’s body by
guiding a catheter through her cervix and then flushing them into her
uterus.

6. Their approach has not gone unchallenged (see e.g. Scheffler 1991;
Stone 1997).

7. Carsten proposed the adoption of the term ‘relatedness’ in an earlier at-
tempt ‘to rescue kinship from its post-Schneiderian demise’ (1995: 224),
although concedes (2000a: 5) that it could be seen as defined in a way
that restricted it to genetic relatedness, and thus no improvement on ‘kin-
ship’, or else as having such a broad application that it becomes ‘analyti-
cally vacuous’ (Holy cited in Carsten 2000a: 5).

8. Patterson (2005: 4) notes that the division between ‘old’ and ‘new’ kin-
ship is itself gendered, ‘old’ kinship remaining a ‘man’s game’, while stud-
ies in the new style are ‘dominated by women, many of whom have
specifically feminist agendas for demolishing what is seen by them as the
masculinist citadel of “kinship”’. Scheffler (1991: 361) refers to ‘the strange
alliance of some feminists (anthropologists and others) with the antikinship
school in symbolic anthropology’: not so strange, in this reading.

9. For example, to cite but a few, the works of Strathern (1992a, 1992b),
Ragoné (1994), Franklin (1997), Franklin and Ragoné (1998), Edwards
et al. (1999 [1993]), Edwards (2000), Ragoné and Twine (2000),
Franklin and McKinnon (2001b) and Konrad (2005).

10. This is symptomatic of a wider neophilism that embraces the delin-
eation of a ‘new kinship’ that supersedes the old. ‘Technology’ points to
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the same outlook (McNeil 1990: 1–2). Alternative terms such as ‘assisted
reproduction’ and ‘assisted conception’ avoid the accusation, and ‘ART’
(assisted reproductive technologies) is perhaps now superseding ‘NRT’ in
the anthropological literature (French usage perhaps favours the motif of
assistance, as in procréation médicalement assistée, as does Arabic). But
‘NRT’ has been current enough for my point to stand. Strathern (1999a
[1993]: 25) makes clear that she and her collaborators adopted ‘new re-
productive technologies’ and ‘the barbaric shorthand’ ‘NRT’ as ‘the collo-
quial designation’: anthropological neophilism only reflects that of wider
Euro-American society. On the point that there is nothing new in artifi-
cial insemination by donor or otherwise, see Strathern (1999b [1993]:
182) for a rejoinder.

11. There has been confusion as to the nature of the ‘embryo’. As Crowe
(1990: 45ff.) describes, the scientific community moved to describing the
fertilized egg up to fourteen days after fertilization, i.e. before the forma-
tion, within the growing group of cells, of the ‘primitive streak’ of cells
that will form the genetically distinct embryo rather than the placenta, as
the ‘pre-embryo’. The Warnock Committee, and subsequent public debate,
took the embryonic stage as starting at the meeting of the egg and sperm.

12. These attempts were renewed in the 2005 general election campaign,
where various parties (among them Cosmopolitan magazine and the
Catholic Church) tried to make abortion an election issue. As Yoxen
notes, the wellspring of the ‘New Right’ has been the United States.

13. These include the 1921 Deceased Brother’s Widow’s Marriage Act, the
1931 Marriage (Prohibited Degrees of Relationship) Act legalizing mar-
riage with the deceased wife’s aunts and nieces, and nephews’ and uncles’
widows, and the Marriage Enabling Act of 1960 allowing all relatives of
the divorced couple to marry. The process continues (Simpson 2006).

14. Indeed, those previous debates were, so to speak, anthropologically
literate. So, for example, the 1940 Church of England report cites theories
of a move from matriarchy to patriarchy at some time in human history,
and cites India and China for comparative purposes. The Levitical table of
marriage prohibitions is analysed in anthropological terms, being found to
show a patriarchal and patrilineal society: ‘Thus the table can in general be
explained by principles well known to anthropologists, and is comparable
with many similar codes in other lands’ (Church of England 1940: 26).

15. Stone (2004b) argues at length for individual choice as a third order
of American kinship to be placed alongside Schneider’s nature and law, in
an analysis of contemporary American kinship through the lens of soap
opera.

16. See McNeil (1990) on the language of individual choice and rights
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in the matter of NRT. Franklin (1990) deconstructs the associated dis-
course of desperateness. Strathern (1992a, 1992b) has written powerfully
on NRT, consumer choice and the enterprise culture.

17. Cf. Kahn (2000: 88) on the rabbinical debates in Israel. One thinks
in particular of an anthropologist such as Édouard Conte, whose exami-
nation of Islamic legal reactions to the assisted reproductive technologies
(2000b) is part of a larger project steeped in textual analysis. Islamic le-
gal scholars, like anthropologists, deploy ethnographic example, usually
in order to bring out what ‘Islamic society’ is not like. Van Gelder
(2005) presents many examples of this in classical polemic against Jews,
Zoroastrians and others. In more recent polemic the West comes to feature
heavily. Pre-Islamic Arabia, the so-called ‘time of ignorance’ (jāhilīyah),
is also important here: kinship practices were very different then. An ap-
propriate example might be nikāh al-istibdā‘, ‘trade marriage’, where a
husband would allow a fine specimen of a man to sleep with his wife in
order to procure high-quality offspring, an ‘early version of procuring a
sperm donor’, as van Gelder (2005: 20) puts it.

18. See, for instance, Simpson’s (2004a, 2004b, 2004c) work on Sri
Lanka.

19. Contrast this rhetoric of social relations with that of individual rights
in the West.

20. Smith’s Kinship and marriage in early Arabia (1885) remains a
seminal work, if flawed, however, by his determination to demonstrate
the validity of his friend J. F. McLennan’s theories of the evolution of
society from matrilinearity to patrilinearity and ‘totemism’. The first an-
thropological analysis of kinship in the Middle East was twisted to fit
theories created outside the study of the region, a pattern we will see
again.

21. See Clarke (2007b, 2007c). Dresch (2005: 264 n. 4) cites the med-
ical research into genetically transmitted diseases by Al-Gazali et al.
(1997), who give a rate for FBD marriage in the United Arab Emirates of
17.0 per cent. Medical statistics rarely pick out FBD marriages in partic-
ular, dealing rather with ‘consanguineous’ marriage, i.e. with second
cousins or closer, also significant here (see below). Bonte’s compilation
of ethnographers’ statistics from across the region (1994: 375, Table 1)
has an average rate of FBD marriage of 12 per cent. Figures for Lebanon
would commonly lie at the lower end of the spectrum (see below). 

22. Thus, as Dresch (1998: 132 n. 44) highlights, ‘parallel cousin marriage
implies sister-exchange in the next generation but…no-one sees it that way’.

23. And, for Lebanon, compare Suad Joseph’s (e.g. 1994) idea of ‘con-
nectivity’.

‘New kinship’, NRT and ideas of kinship 51

01 Clarke:00b intro Inhorn  12/22/08  2:08 PM  Page 51



24. The opposite is not so much ‘distant’ (ba‘īd) as a ‘stranger’ (gharīb,
or ajnabī), a term that will recur here as it is also used for a gamete
provider other than the spouse in fertility treatments.

25. The figures are impressive, with averages around 50 per cent for ‘con-
sanguineous’ marriages, i.e. with the second cousin or closer, in the Gulf
and Saudi Arabia, for instance (see e.g. Al-Gazali et al. 1997). For
Lebanon, Khlat (1988) has 25 per cent for consanguineous marriages in
Beirut. I have gathered some such statistics with full references elsewhere
(Clarke 2005, 2007b, 2007c).

26. Whence the vast anthropological literature on ‘honour and shame’.

27. Dresch (1998) reads it in terms of a wider interest in autonomy:
again, dealing with others is problematic.

28. Nasab is a difficult term to translate, and not common in everyday
speech, but refers to agnatic and uterine relations of filiation in legal dis-
course (see Conte 1991, 1994b on its ambiguities). It is also commonly
used of ‘genealogy’, i.e. purely agnatic descent, projected backwards in
time, seen, in Lebanon at least, as of interest to ‘tribesmen’ or elites.
‘Blood relations’, a common translation, is highly misleading in the
present context.

29. The various terminologies employed in the anthropological literature
can be confusing. I follow Hans Wehr’s Dictionary of modern written
Arabic, which has radā‘ah as ‘suckling’; thus one’s akh fī-l-radā‘ah is
one’s ‘brother through suckling’; the legal relationship so created is ridā‘,
‘milk kinship’.

30. Examples of ‘milk kinship’ proved hard to find during my fieldwork:
doctors confirmed the decline in incidences of colactation in Lebanon.
That is not to say that these issues are not pertinent for our purposes
here: they form an important part of the legal debate over the relations
ensuing from the use of donor eggs and surrogacy arrangements (Clarke
2007d).

31. See Clarke (2007d). Parkes (see 2005 for full references), building on
the suggestions of Khatib-Chahidi (1992), has traced out a historical com-
plex of ‘cliental allegiance fosterage’, where milk kinship was used to insti-
tute relations of clientship that he finds extended through the ancient Med-
iterranean, Islamic Asia and even into some eastern Christian Churches.

32. Strictly speaking, women veil before all men save their husband and
those relatives who are forbidden to them in marriage (mahram, pl.
mahārim).

33. This issue and its solution should be remembered: exactly the same
problems arise where some Islamic authorities allow the use of donor ga-
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metes, but trace relatedness biologically. Someone’s ‘social’ child would
be forced to veil before them, or vice-versa, rendering domestic life intol-
erably inconvenient. Recall also Ahmed’s attempts to render more satis-
factory his adoption of a baby girl through instituting milk kinship with
her (in the Prologue).

34. Such was the popularity of such ruses that the courts were proposing
not to recognize milk kinship any more (Dresch, personal comment).
One does not want to take milk kinship too seriously, then.

35. The first type being ‘the usual but overly narrow definition of incest’,
as being between ‘opposite-sex partners who are close blood relations or
relatives by marriage’ (Héritier 1999: 10).

36. The translation is Dawood’s (1990), with the modification of ‘milk
mother’ and ‘milk sister’ for his ‘foster-mother’ and ‘foster-sister’. Note
again that one can marry ‘close’ – all cousins are marriageable.

37. Yes, it can be: many jurists ruled that even looking at a woman in an
inappropriate manner might constitute sexual relations entailing marriage
prohibitions; were a man inadvertently to touch his daughter lustfully
then his wife would be forbidden to him, for example (van Gelder 2005:
101–2).

38. Delaney (1991: 155) describes how, when the Turkish government
launched a campaign to discourage marriages between close kin on hy-
gienic grounds, the villagers countered: ‘The doctors don’t understand.
We’ve been trying to tell them for years, but they don’t listen. Blood has
nothing to do with it. We always marry relatives and nothing happens. It
is only when we inadvertently marry [milk siblings] that [deformed] chil-
dren develop.’

39. The English meaning has itself varied historically (Wolfram 1987).
As van Gelder also points out, there was no word for ‘incest’ in Ancient
Greek either, although that hardly prevented the theme’s prominence in
Greek literature. Van Gelder does find, however, in his extensive survey of
incest and inbreeding in classical Arabic literature, less interest in the
topic than in European literature (2005: 181–85). Having said that, there
is evidence that jurists considered incestuous, in the English sense, rela-
tions as more reprehensible than other forms of zinā (2005: 103–9).

40. An expansion founded on the Prophet’s saying that breastfeeding pro-
hibits that which birth (or consanguinity [nasab]) prohibits (Giladi
1999: 24; Benkheira 2001a: 13).

41. We might note that the milk relation with the nurse’s ‘copulation
partner’ is only instituted if he and the nurse are married (Benkheira
2001a: 27): the relation is thus legal as much as it is substantial. The ju-
ridical counterpart to the folk theory is the idea of laban al-fahl, ‘the
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milk of the man [lit. “stallion”, “sire”]’, that is, that the milk in some
sense is that of the nurse’s husband, he is the ‘“owner” of the milk’ (Gi-
ladi 1999: 26). This phrasing, ‘owner of the milk’, is echoed in Islamic
legal discussions of ‘sperm and egg owners’, i.e. donors, where sāhib,
‘owner’, might be better translated ‘producer’ or ‘originator’. It is not sup-
posed that by buying another man’s sperm one can thereby acquire legiti-
mate paternity through its use. Benkheira (2001a: 19–20; 2001b: 417)
makes a similar point regarding milk.

42. Myself included, I should admit (Clarke 2005: 56–72). See also
Parkes (2005).

43. In Europe, certainly, and in Southeast Asia as well, for example
(Carsten, personal comment).

44. Thus masturbation, while forbidden by many jurists, was not prohib-
ited on the grounds of being a homicidal ‘spilling of seed’ as in Christian
and Jewish thought. Masturbation at the hand of one’s wife or concubine
was and is admissible. It is masturbating oneself that is seen as dubious,
as a sexual act not taking place within a legal union. This of course has
ramifications for fertility treatment, as many procedures require the pro-
curement of semen. Contraception has remained permissible in modern
Islam, although birth control as a means of population control has some-
times been regarded with suspicion, as a Western or Zionist plot against
Islam (Fargues 2000: 91–97).

45. This image also occurs in Islamic discourse, being found in the
Quran (e.g. 2:223, ‘women are your fields’). It comes into play in some
Islamic discussions of assisted reproduction, as we will see.

46. Although there is no sign here of the idea that ‘the milk is from the
man’: ‘Shared blood is shared female substance; it is never paternal
blood’ (Carsten 1995: 228).

47. This is a notion common to many Islamic settings (see Fortier’s
[2001] ethnography of Mauritania and the classical Islamic literature) and
often seen as attested in the Quran: ‘[Man] is created from a gushing
fluid, issuing from between the backbone and the ribs’ (86:6–7).

48. As she notes (1995: 234), this would imply that husband and wife
would come to share substance, in accordance with the logic of marriage,
which is modelled on siblingship. Malay marriage turns ‘strangers’,
affines, into kin. In the Middle East, by contrast, where marriage is mod-
elled on hospitality (Dresch 1998: 123), one ideally pretends they were
kin all along.

49. See Conte (1987, 1991, 1994a, 2003). Landau-Tasseron (2003)
questions this common notion that adoption was widespread in pre-Is-
lamic Arabia. However, while the ‘fluidity’ of pre-Islamic Arabia may

54 Morgan Clarke

01 Clarke:00b intro Inhorn  12/22/08  2:08 PM  Page 54



have assumed mythical proportions, it is a myth that is widespread in
contemporary Islamic thought.

50. Prior to this particular part of the Revelation, Muhammad had him-
self adopted a son, one Zayd bin Harithah. The subsequent revelation that
this was to be prohibited and annulled allowed Muhammad to marry
Zayd’s wife, whom Zayd divorced, and who would previously have been
forbidden to Muhammad as his son’s wife (Conte 1987). This has been
the subject of much Christian polemic and Muslim apologetics.

51. Female relatives he is forbidden to marry, and can therefore interact
with on more intimate terms. Interactions with women one could marry
have to be controlled through veiling and other practices, a theme we have
already encountered in our examination of milk kinship, and one we will
return to again. For consistency’s sake, I have modified the transliteration
of Arabic terms employed in the published translation I am quoting here,
following my reading of the Arabic original (Qaradawi 1993: 434).

52. A theme we will return to in our discussion of assisted reproduction.
The principle may facilitate simpler, if covert, means of remedying male
infertility, such as adulterous liaisons (see e.g. Peters 1990: 193).

53. As is stressed, for example, in an article on ‘Children’s rights in Is-
lam’ (Sa‘id 1984: 220–21).

54. Islamic inheritance law is elaborate: rights are due in fixed proportions
subject to the number and type of other entitled relatives. Such calculations
can be complex, and Muslims will often seek expert advice. This system is
much vaunted, and continues to be widely applied (Coulson 1971).

55. Nevertheless, even if we take the formal Islamic prohibition of adop-
tion as read, it is in fact precisely the ‘fluidity’ of ‘Arab’ kinship reckon-
ing that Murphy and Kasdan (1959: 21), for instance, in a classic social
structuralist account, pick out as distinctive. Given the multiplicity of
cross-cutting ties that ‘close’ marriage entails, genealogies can be read and
constructed in any number of different ways (Peters 1990: 220–21);
tightly defined lineages require, on the contrary, prescriptive exogamy.
Fluidity, flexibility and indeterminacy are all there, but at a different struc-
tural level from the one Carsten is discussing for her Malaysian cases.

‘New kinship’, NRT and ideas of kinship 55

01 Clarke:00b intro Inhorn  12/22/08  2:08 PM  Page 55



Chapter 2

ISLAMIC LAW AND THE RELIGION OF

LEBANON: THE EXAMPLE OF ADOPTION

Religion, law and politics in Lebanon

Lebanon was created as a separate state by the Great Powers after
the First World War to be a Christian dominated enclave within

the wider Muslim Middle East, largely under the auspices of France,
which had had a long history of involvement with the Maronite
Christians of Mount Lebanon and was awarded the Mandate to su-
pervise the new nation by the League of Nations.1 The initial Chris-
tian demographic majority has, however, subsequently evolved into
a relative minority, due to the relative increase of the Muslim popu-
lation. The topic is a sensitive one: no official census has been car-
ried out since 1932. But religious diversity goes further than a simple
Christian/Muslim dichotomy. The area has long hosted a number of
religious minorities: Maronite Christianity itself emerged as heresy
through the Monothelite controversy of the seventh century AD but
joined the Catholic Church in the sixteenth century, and many other
‘unorthodox’ religious movements, such as Twelver Shiism and
Druzism, are represented by substantial communities. There was
also a Jewish community, though by now it has all but disappeared. 

This diversity was enshrined in the Lebanese constitution of 1926,
drafted under French control. Article 9 states that:

Freedom of conscience is absolute. In rendering homage to the All-
High, the State respects all confessions and guarantees and protects
their free exercise as long as it does not attack the public order. It
guarantees equally to the populations, whatever rite they belong to,
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the respect of their personal status and their religious interests. (Cited
in Rabbath 1986: 99)

Article 95 states that ‘the communities will be equally represented in
public offices and the composition of the ministry’, a principle that
paved the way for the confessional power-sharing arrangements that
have dominated Lebanon’s modern political history, most notably
the post-independence (1943) ‘National Pact’ between the Maronite
president Bishara al-Khuri and the Sunni Muslim prime minister
Riyad al-Sulh, and the sectarian conflicts that have disfigured it, in
particular during the devastating 1975–90 civil war. The new state of
Lebanon was thus organized along communitarian lines, a continua-
tion and entrenching of the ‘culture of sectarianism’ that Ussama
Makdisi (2000) has compellingly narrated not as primordial differ-
ence but as an expression of modernity, whose origins lie at the in-
tersection of nineteenth-century European Orientalism and
colonialism and Ottoman modernization. 

That culture endures, albeit challenged, resisted and debated: ‘re-
ligion is politics’ was a maxim frequently put to me; ‘It’s a matter of
who holds the reins of power – the bearded men’, as one doctor had
it. Certainly religious personalities have played a prominent role in
modern Lebanese politics, from the Maronite patriarchs, including
the deeply engaged current Patriarch Nasrallah Sfeir, through Sunni
muftis such as Mufti Hasan Khaled, killed by a car bomb in 1989, to
Shiite clerics such as the Iranian Musa al-Sadr, the ‘vanished Imam’,
who brought the Lebanese Shiite community to historical conscious-
ness and institutional independence before mysteriously disappear-
ing during a diplomatic mission to Libya (Ajami 1986), and
Hezbollah’s leader Sayyid Hasan Nasrallah, who has a huge popular
following inside and outside Lebanon and a clerical identity and
style, if not the jurisprudential substance of, say, Lebanon’s resident
ayatollah, Sayyid Muhammad Husayn Fadlallah.2

Decree 60 L.R., 13 March 1936, issuing from the French high
commissioner (Rabbath 1986: 102ff.), formally recognized seven-
teen ‘historic communities’ or ‘sects’ (tā’ifah, pl. tawā’if): eleven
Christian, five Muslim and one Jewish, later to become eighteen
with the addition of the Coptic Orthodox community.3 Of these, the
three demographically most considerable have come by convention
to hold the principal offices within the regime, albeit in inverse pro-
portion to their current demographic standings: the Maronite
Catholics, who usually hold the presidency, the Sunni Muslims, who
provide the prime minister, and the Twelver Shiites, who furnish the

Islamic law and the religion of Lebanon 57

02 Clarke:00b intro Inhorn  3/18/09  10:11 AM  Page 57



speaker of parliament. Their respective powers were subsequently
rendered more equitable by the Ta’if accord of 1989 that was the be-
ginning of the end of the 1975–90 civil war. Each of the ‘historic
communities’ is constitutionally granted the right to govern its own
affairs as far as electing its religious authorities, councils and tri-
bunals, and in matters of personal status: marriage, divorce, filiation
and inheritance – in short, kinship. Separate religious courts govern
matters of personal status for members of each community, whether
they primarily see themselves in terms of their nominal religious
identity or not. Thus, in such matters, Maronites – religious or not –
are subject to their own courts applying the ‘laws’ of the Catholic
Church – their final court of appeal is the Vatican; Sunnis, in their
courts, follow an Ottoman codification of Hanafi law, one of the ma-
jor schools of Sunni Islamic law;4 Shiites apply their own, Ja‘farite,
law,5 with final appeal made to ‘the supreme authority [marja‘, see
below] of the community in the world’ (Law 72/67, 19 December
1967, cited in Rabbath 1986: 128). Personal status law in Lebanon
has then a nominally closer relation to its religious origins than in
much (if not all) of the Middle East, where ‘Islamic’ family law
courts commonly apply personal status laws codified in the modern
era, whose content may often be inspired by or couched in the terms
of the shariah, but also often reflects attempts to institute radical re-
forms (Anderson 1976). Further, again in contrast with much of the
rest of the region, Lebanon’s religious courts are expressions and
emblems of the (here, confessional) political system, rather than
mere concessions to nostalgia for a pre-secular regime.6

But over and above the religious courts of each of the communi-
ties there is a civil legal apparatus. Each side is jealous of its own
powers and jurisdiction, and conflicts often result: personal status
law, precisely our area of interest, is a complex and contentious is-
sue. As El-Gemayel (1985: 375), a partisan of the civil law, has it:

It is unfortunate that a modern state like Lebanon, which had distin-
guished itself prior to the war as a prosperous Switzerland-like haven
in the tumultuous Middle East setting, should still be subject to so
many different rules and adjudications in the name of the respective
religious communities, while asking that the State’s political author-
ities enforce and subscribe to their communal regulations … Thus the
nation is burdened by a dualism that makes Lebanon a contradictory
legal entity: one part is locked into rules that time has hardly
touched, while the other struggles to keep pace with an increasingly
transnational, intellectual, economic, and technological world.

58 Morgan Clarke

02 Clarke:00b intro Inhorn  12/22/08  2:17 PM  Page 58



This depiction neglects to note that time certainly has touched reli-
gious law, which equally ‘struggles to keep pace with an increas-
ingly transnational, intellectual, economic, and technological
world’, as we will see, even if the application in the courts of pro-
gressive thinking in this regard is a matter of debate in Lebanon’s
clerical circles.

The legal standing of each of the communities emerged gradually
and separately due to extended controversy (see Rabbath 1986).
They have, then, different legal statuses, further complicating mat-
ters. While the Catholic courts exist independently of the state, the
Muslim courts are part of it by dint of the prior history of Lebanon:
as part of the Ottoman Empire, (Sunni) Muslim courts were part of
the state apparatus; their functionaries’ salaries remain paid by the
state. The Sunnis qua religious community are led by their officially
designated mufti, who is titled Mufti of the Republic (currently
Shaykh Muhammad Rashid Qabbani). As head of the Sunni reli-
gious community, given the political weight given to confessional
identity, his role can be as much political as religious. The Shiites, a
minority within Islam in global terms, if not within Lebanon, devel-
oped a separate and equivalent administrative and juridical body
only comparatively recently, through the leadership of the Iranian
cleric Musa al-Sadr in the 1960s and 1970s (Ajami 1986), and its
weight in Shiite society is offset by that of other powerful actors,
such as Hezbollah, accused by its critics of being a ‘state within a
state’, and Ayatollah Fadlallah, of whom more will be said presently.
It is to these religious bodies that, in many circumstances, a
Lebanese citizen most naturally turns rather than the state: as one
doctor put it to me, again rather overstating the case: ‘You have to go
to the tā’ifah for everything in your life, not the state. There is no law
here: it has to be a matter of “God doesn’t let you do that.”’ 

However, that situation is not universally accepted: there has been
a continuous history of movements that have attempted to break the
stranglehold of sectarian organization. Proposals for voluntary civil
personal status laws have been brought before parliament on several
occasions, most recently in 1998, in order to put an end to the fact
that one can only contract a civil marriage outside Lebanon (most
conveniently and commonly in Cyprus): in case of a subsequent dis-
pute, a Lebanese civil court will rule according to the law of the
country where the marriage was contracted, an affront to Lebanese
sovereignty in the opinion of many within the Lebanese legal estab-
lishment.7 Until now every such project for reform has failed.
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As things stand, then, matters of personal status are subject to re-
ligious law, and even self-confessed atheists will find themselves in
a religious court from time to time, to sign marriage papers, register
their children, settle an estate or attempt a divorce. Some may find
the process bewildering. I frequently did, in my own experiences of
Islamic courts:8 besides the actual cases being decided, people con-
tinually come in and out, greeting the shaykh, asking his opinion of
a legal matter or some seemingly unrelated affair. The telephones are
ringing, the judge is swearing in a witness with a receiver on each
ear, papers are being thrust in front of him by the army of clerks.
Notes must be taken and records made in ‘high’ Arabic, in this case
a particularly legalistic variety. The judge dictates to his assistant, a
shaykhly apprentice: an unusually learned lawyer might be allowed
to dictate himself. Sometimes a matter of linguistic erudition, of
spelling or the use of the correct grammatical inflections, might arise
and allow the judge to display his command of Arabic, perhaps at the
expense of the lawyers present. The messiness of real life and per-
sonal testimony gets converted into crisp legalese. ‘He’s a monster,
a tyrant! He beats me, abuses me, my life is unbearable …’ enters the
record as ‘it emerged that the plaintiff stated that there was strife be-
tween her and the defendant, her husband’. 

A couple, members of the Lebanese diaspora in West Africa,
came to register their marriage at a Shiite court I frequented. ‘But
you are Sunnis, not Shiites’, the judge observed. ‘Oh, our local
shaykh out there must be a Shiite then. We didn’t think it mattered.’
It did. Others are forced to manipulate the system: a Christian man
wishing to marry a Muslim woman will have to ‘convert’ to Islam,
bureaucratically at least;9 Christians whose ‘sect’ was reluctant to
grant divorce sometimes found it convenient to change to another, or
even to Islam, more liberal in this regard, before this particular loop-
hole was closed (El-Gemayel 1985: 272). Daughters can be disinher-
ited by male agnates under Sunni law, and several notable Sunni
personalities without sons, such as the former premier Salim al-
Hoss, for instance, have ‘converted’ to Shiism to profit from the Shi-
ites’ different legal position (Norton 2007: 40).

Trained in civil law, in the French tradition, lawyers can then spe-
cialize in ‘family law’, i.e. religious law appertaining to personal sta-
tus, and there are lawyers deeply versed in the shariah (one lawyer I
spoke to had two doctorates, one in civil law and one in Islamic law).
When asked about matters of personal status, such lawyers speak to
the full Islamic tradition, rather as a shaykh would. But it is clear that
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in their legal proceedings they move freely between the civil and re-
ligious spheres. Sometimes they may try to draw on the putative to-
tality of Islamic law. One (Sunni) lawyer told me he had dredged up
a medieval opinion that one witness was sufficient for a sound mar-
riage contract (two are normally required), but the judge was unsym-
pathetic. Another Sunni judge complained to me that ‘One time Dr
X [he mentioned the name of a distinguished lawyer specializing in
shariah cases] wanted to bring a case of apostasy against a guy –
“bring me an Islamic state and then we could do it”, I said.’ Such a
crime has no place in the Lebanese personal status arbitration sys-
tem. Similarly, zinā (adultery, fornication, incest) and its punish-
ment, crucial armatures around which much else concerning
personal status turns in Islamic law, fall outside the religious courts’
competence, being viewed as a criminal matter as ‘adultery’ more
narrowly conceived, as in the French precedents on which the civil
code is based. Conversely, foreigners can be surprised by those por-
tions of ‘shariah law’ that can be argued for: an American or Euro-
pean woman married to a Lebanese Muslim could, in the event of a
marital dispute, find herself deprived of custody of her children, for
instance, following Islamic precepts giving fathers precedence in
this respect at a relatively early stage in the children’s lives.10

While the nature and function of the religious authorities of the var-
ious communities are formally very different – a Catholic patriarch is
not a Mufti of the Republic nor an imitator of the supreme ayatollah –
there has been a tendency for them to become more like each other, as
Greek Orthodox Archbishop George Khudr, a noted political thinker
and writer on the Lebanese scene, describes in an article published in
the Lebanese newspaper Al-Nahar (28 March 1998) in response to the
civil marriage debate (reproduced in Traboulsi 2000). He begins with
an allusion to Ayatollah Khomeini’s famous interpretation of the Shi-
ite principle of ‘the sovereignty/guardianship of the jurisprudent’
(wilāyat al-faqīh), whereby political rule is to be exercised by those
qualified in God’s law:

Every historical community has a walī faqīh [sovereign jurisprudent]
managing it, bearer of the hidden truth and explainer of it in its par-
ticulars to the people of the earth. Wilāyat al-faqīh in our country is
not a monopoly of he who follows the ideology prevailing in Iran.
No man of religious learning has remained pure in Lebanese Islam.
The scholar has become a ‘man of religion’, which Islam rejects. I
think that the importance of the French Mandate in its Catholic cul-
ture is that it made the clergy master over every sect, and set up in
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return muftis in Christianity … From this perspective, political Is-
lam has been Lebanised so far as to lose its ‘rebellious’ individuality
in accordance with traditional Lebaneseness, and political Ma-
ronitism has been destroyed in a new conservative combination:
‘Christlamism’.11 (Cited in Traboulsi 2000: 307–8)

Religious thinkers form a community in themselves, frequently
meeting for ‘religious dialogue’ and often referring to their ‘friends’
among the other faiths. My meeting such people and asking them
their opinion about assisted reproduction was not an outlandish thing
to do: such matters as medical ethics are an arena where they can de-
bate, as representatives of their faiths and communities. Round table
discussions, often televised, are an opportunity for them to come to-
gether, albeit on a somewhat competitive footing. I was given, for
example, a book published by the society for Islamo-Christian dia-
logue (Markaz al-Dirasat wa-l-Abhath al-Islamiyah-al-Masihiyah
1999) devoted to discussions of cloning, with articles by all the big
names. Indeed, I rarely emerged from a meeting without one of the
man’s published volumes – ‘Have you read my book?’ – or even
piles of them, resulting in an onerous mound of reading. Such peo-
ple write, and in great quantity. But they also have a personal rela-
tionship with their communities, whose members visit and telephone
with enthusiasm. I endeavoured to make contact with religious au-
thorities from all the major communities, and gratefully received as-
sistance from all. Having said that, however, my requests for
legalistic responses to ethical questions were much more compre-
hensible to Sunni and Shiite authorities than to Christian, or even
Druze, ones. This was due, no doubt, to the widely recognized role
within Sunni and Shiite Islam of the mufti, a religious specialist who
issues fatwas (religious opinions), on which more shall be said
shortly. Although the Maronite Church, for example, as part of the
Catholic Church, certainly has a position on such matters – the posi-
tion of the Vatican – it seemed to make less sense that I, as a foreign
researcher, should wish to consult a local priest about it.

As was mentioned above, there is an element of competition here.
Different authorities have greater or lesser influence; their political
roles and actions are subject to scrutiny; their public and profes-
sional reputations may vary. Further, theology and personal status
law may be taken up as tropes to express rivalry within and between
the various communities. As a nominal Christian, I was often asked
by Muslims how I could possibly intellectually uphold the doctrine
of the Trinity. Personal status laws, matters of ‘morality’, were a
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common focus: Christians might take Muslims to task for the admis-
sibility of polygamy; Muslims might note the problematic nature of
divorce for Christians. Sunnis pick on the possibility of temporary
marriage for Shiites; Shiites might point to Sunnis not requiring that
witnesses be present for a divorce to be binding. Many Shiites pride
themselves on their religion being the most progressive of all, the
most in touch with the modern world, which they ascribe to their au-
thorities’ freedom in their use of ‘independent reasoning’ (ijtihād) in
interpreting the fundamental texts, a topic examined below (Deeb
2006: 14ff., 70ff.). It was commonly put to me by people of all reli-
gious affiliations, incorrectly in formal terms in fact, that Shiism
‘has’ ijtihād, while other creeds do not.12

To get ahead of myself somewhat, one can see this perception of
the different communities in the attitudes of doctors, who are con-
stantly faced with ‘moral’ issues. Christian doctors often commented
that Islam was ‘liberal’ in comparison with churches that forbid even
contraception, for example:

There are two religions here. Islam allows everything – whatever
medicine can do to help, you can do it. Christianity – they don’t al-
low IVF, so how can they allow egg donation?!13

The difference in religion is between Christianity and Islam. The Pope
is against these techniques, but Christians, even if they’re religious –
I mean if they go to church, call themselves religious – they won’t in-
quire much into whether or not … Islam is different, but the good
thing is that Islam approves these procedures. They might ask about
donor procedures, because these aren’t acceptable. But now there’s a
new fatwa for Shiites allowing them to have donor egg procedures.

And a pious female Shiite doctor, ‘in Hezbollah’ as her colleagues
described her, remarked that she had seen that ‘in the debates, the
round tables, the Christians are behind here’. Religion, it seems, can
be seen to impede ‘progress’ to a greater or lesser extent; and it is Is-
lam, and especially Shiite Islam, that is often seen as the more pro-
gressive.14

Islamic legal authority

We need to focus a little more tightly on the Islamic religious spe-
cialists who are our special concern. According to Muslims, God has
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not left us without guidance as to the shariah (sharī‘ah), the ‘right
path’ through life, a ‘“total” discourse’, misleadingly, if convention-
ally termed ‘Islamic law’, a gloss that diminishes its ‘flexibility and
interpretability’ Messick (1993: 3), albeit one I myself stick to
throughout. This is not, then, akin to the statutory law of the nation-
state, although the emergent states of the modern Middle East often
attempted to present their new European-style law codes in Islamic
dress (Anderson 1976), nor can it be reduced to the limited portions
applied in religious courts in Lebanon. It should in principle be pos-
sible to ascertain God’s will as to the right or wrong action in any sit-
uation, the object of the Islamic science of fiqh (‘jurisprudence’, as
it is conventionally translated). Where a Muslim needs guidance
when faced with a problematic issue, such as is posed by medical in-
novation for instance, she or he can seek the opinion (fatwa) of
someone recognized as competent in the religious law, a mufti (‘ju-
risconsult’).15 

While in many historical settings the role has been relatively unin-
stitutionalized, informal even, many states have, from early times,
instituted official positions of mufti, and Lebanon, as we have al-
ready noted, has a (Sunni) Mufti of the Republic, as of 1955. For a
Muslim who lives within such a state, these official authorities may
have their uses, but they are in no way considered superior to such a
figure not associated with the state; in fact, more often the reverse is
true. As a follower of Lebanon’s own Ayatollah Fadlallah put it:
‘Even if they offered Fadlallah the position of head of all the reli-
gions in Lebanon he wouldn’t take it: because then he would just be
a muwazzaf [employee, civil servant], paid by the state.’ Lebanese
Sunnis may turn for guidance to any of the internationally known re-
ligious authorities, such as Shaykh Yusuf al-Qaradawi,16 but equally
to their own local and trusted shaykhs. Modern times have seen the
emergence of specialized and authoritative fatwa-producing com-
mittees within Sunnism, the global majority school, such as those of
al-Azhar University in Cairo, the Muslim World League in Mecca
and the Organisation of the Islamic Conference in Jeddah, as well as
the European Council for Fatwa and Research in Dublin, founded in
1997. There are innumerable local and international fatwa shows on
television and radio, where people can phone in with their queries,
as well as fatwa-giving Internet sites. ‘Islamic law’ is, then, to stress
the point, both a realm of discourse infinitely larger than the rulings
of Hanafi law dispensed by state-employed shaykhs in Lebanon’s
Sunni personal status courts, and a site for debate between the vari-
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ous currents of contemporary Sunnism: the more ‘progressive’ Is-
lamism of the Muslim Brotherhood (in Lebanon, the Jama‘ah Is-
lamiyah), as against the more ‘conservative’ Salafism of Saudi
Arabian inspiration, for instance.17

Shiite jurisprudence is different again; here a more formal and hi-
erarchical structure has evolved. For a scholar to be of real conse-
quence, he must have been recognized as being capable of exercising
‘independent reasoning’ (ijtihād) in matters of fiqh. The opinion that
counts here is that of his teachers and peers at one of the great cen-
tres of Shiite learning such as Qom, in Iran, or Najaf, in Iraq. From
among these mujtahids (those capable of ijtihād) will emerge a
‘model’, a ‘source of imitation’ (marja‘ al-taqlīd), whose fatwas can
be followed by ‘lay’ Shiites with confidence (Walbridge 2001a). His
standing will then depend on how many followers he (and he should,
in most opinions, be a man) attracts. He will usually write a compre-
hensive guide to the shariah for Muslims, his ‘epistle’ or ‘treatise’
(risālah); nowadays he will most often have his own website. At
times in the Shiite world there has been one supreme such figure, al-
though at present there are tens. Shiites, formally speaking, in the
majority view, should follow the fatwas of one such authority in all
matters, and should follow one living rather than deceased, although
people may in practice pick and choose between the opinions of dif-
ferent authorities.18

An individual marja‘’s following and influence varies geographi-
cally, and in Lebanon I was commonly told that three are important:
Grand Ayatollah Sayyid19 ‘Ali al-Khamene’i, Supreme Leader of the
Islamic Republic of Iran (since 1989) and thus widely followed by
Lebanese Shiites under the umbrella of Hezbollah, the Lebanese Shi-
ite military, social and political organization supported by Iran; Grand
Ayatollah Sayyid Muhammad Husayn Fadlallah, the only marja‘
based in Lebanon, who enjoys high local standing and affection due
to the munificence of his local charitable organizations and his out-
spoken comments on and interventions in national and international
politics, underpinned by the freedom of speech and action his inde-
pendence from the state provides (see e.g. Sankari 2005);20 and Grand
Ayatollah Sayyid ‘Ali al-Sistani, based in Najaf, Iraq, who rose to
global prominence during the American invasion and subsequent oc-
cupation of Iraq, is widely regarded as the most learned of current
marāji‘ and is commonly said to have ‘succeeded Khu’i’, i.e. the late,
great Ayatollah Abu-l-Qasim al-Khu’i, to become the most widely
followed marja‘ in the Shiite world, including Lebanon (see e.g. Kha-
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laji 2006). While Sistani is perceived as a more ‘traditional’ figure,
both Khamene’i and Fadlallah espouse a politically and socially en-
gaged form of Islam. All of them have offices in Beirut, where they
are, with the exception of Fadlallah who is himself present, repre-
sented by a number of shaykhs, their wakīls (‘authorized representa-
tives’), who give ‘the same opinion’, or ‘the opinion of the sayyid’.
And their books are widely available, their websites well known.

This is a fiercely competitive arena. While Khamene’i’s position
as Supreme Leader of the Islamic Revolution gives him great popu-
lar standing among Shiites in Lebanon, his standing in jurispruden-
tial circles is not so lofty, and his elevation to the status of marja‘ at
the prompting of the Iranian government in 1994 was controversial
(Clarke 2007a; Walbridge 2001b). As one Shiite (a follower of Fad-
lallah) put it to me: ‘Khamene’i is officially a marja‘, but not really.
Look, a doctor gets his certificate, then specializes, gets a doctorate,
becomes a professor etc. Khamene’i never did his doctorate. There’s
politics here too – Hezbollah follow Khamene’i, they don’t follow
Sayyid Fadlallah.’ Khamene’i’s position regarding the use of donor
sperm (he allows it) in particular raised more than a few eyebrows
when I discussed it with other sources. 

Again, while Fadlallah is widely respected and regarded with
much affection in Lebanon, even among non-Shiites (Deeb 2006:
92–93), he is a controversial figure in juridical circles for a number
of reasons (Aziz 2001). Where his supporters laud his ability to
‘keep up with times’, his critics perceive a certain hastiness: notori-
ously, as soon as human cloning became a hot topic in the global me-
dia he came out in favour of it.21 A top Sunni jurist told me that ‘the
press were ringing up wanting to know my position – “Sayyid Fad-
lallah says this is a great thing, what do you think?” At least give me
some time to read about it, understand and think!’ I was thus recom-
mended by many within Shiite jurisprudential circles to check the
opinion of other jurists, especially Ayatollah Sistani, as well as Aya-
tollah Muhammad Sa‘id al-Hakim, also based in Najaf.22 I did so,
but was not wholly convinced that juridical standing necessarily
translated into direct relevance to the Lebanese fertility scene. Dur-
ing our discussions of religious opinions of assisted reproduction,
one doctor, probably the leading Shiite practitioner of such tech-
niques in Lebanon, told me: ‘You should check out Sistani – he
doesn’t agree with any of this maybe. He’s the ultimate.’ But he
could not tell me Sistani’s opinion, while that of Ayatollah
Khamene’i is notorious and that of Fadlallah, who has delivered cel-
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ebrated and well-received lectures to Lebanese medical audiences
(Fadlallah 1995, 2002b), readily available.23

Fatwas
Classically, the relationship between mufti and petitioner is a rela-
tively direct and formalized one: one approaches the mufti and pres-
ents a question, orally or in writing, and will then receive a reply,
orally or in writing (in print, most often, nowadays24). Such was of-
ten my own method. But contemporary religious opinion appertain-
ing to our present interests is disseminated in many ways.
Personally, it is delivered either through conversation in the flesh, or
in modern times remotely by telephone, fax or email, even through
the medium of the television or radio phone-in (Messick 1996).
Equally, this opinion is available impersonally, whether it is to the
audience of those phone-ins, or to readers of books, magazines or
websites. Newspapers and magazines carry fatwa columns. Collec-
tions of fatwas are published, although one sometimes wonders if
the questions they reply to are authentic or purely conventional
(Skovgaard-Petersen 1997: 20). The ulama publish liberally, includ-
ing monographs on subjects such as assisted reproduction. 

We are presented with a problem of register. The level of dis-
course employed by the shaykhs by necessity varies according to
their audience: Arab or British, non-learned Muslims, fellow jurists
or non-Muslim foreign researchers. An email question, a telephone
call, an interview and a book all have different dynamics. Vardit
Rispler-Chaim (1993: 2), who writes on Islamic medical ethics in
the wider Muslim world using published fatwas, argues that ‘[f]or
the study of twentieth century Islam [the published fatwa] is almost
the only channel through which Muslim scholars’ attitudes and legal
opinions can be learned’. But in the case of contemporary jurists,
one can also ring them up, send them an email or go and talk to
them, and ask whatever one wants to know: one would be obtaining
a fatwa, but a tailor-made one, as it were. She continues: ‘One of the
greatest advantages of the fatwa literature … is that it assumes a di-
alogue between lay people and scholars’ (1993: 4). 

But when trying to understand fundamental, underlying notions,
it might be somewhat misleading to work solely with material pro-
duced for lay people. In the case of assisted reproduction, there is a
world of difference between Ayatollah Sistani answering in the affir-
mative a petitioner’s question as to whether or not he is allowed to
undertake IVF treatment with his wife, and his son Sayyid Muham-
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mad Rida al-Sistani’s25 (2004) magnum opus on the issues raised by
assisted reproduction, which is a nearly 700-page work of fiqh is-
tidlālī, that is to say a work of jurisprudence where all the evidence
and reasoning is presented. Further, crucially, one talks of ‘X’s fatwa
on Y subject’ in the sense of X’s public opinion on Y that X has dis-
seminated through one medium or another. But X may, in the case of
an individual petition, within the context of particular circumstances,
give an opinion as to Y in Z circumstance that might seem at odds
with his public pronouncement as to Y in general terms. I present an
example below; but we should stress here an important point: that
‘the Islamic position on such-and-such’ is not only diverse and a
matter of opinion, but may vary according to circumstance. Clearly
this has ramifications for any anthropological theories deduced from
‘the position of Islamic law’. Also, there is a great deal of material
produced regarding ‘Islamic law’ which may or may not be written
by widely recognized authorities and may not constitute a fatwa in
the strict sense, yet may be of interest to the anthropologist.

Sitting in the office of Shaykh Amin al-Kurdi, head of the fatwa
department of Dar al-Fatwa (‘the fatwa centre’ or ‘the seat of the
mufti’, i.e. the [Sunni] Mufti of the Republic)26 in Beirut, I saw all
manner of requests: a shaykh’s work is manifold. This includes gen-
eral advice and assistance. One man came to ask about his son, who
had mental problems: he heard voices and when he went walking in
the street he thought that people were staring at him. The shaykh di-
rected him to a nearby doctor, who, he assured him, was not only a
qualified medical practitioner but also a shaykh, and had a Masters
degree in Islamic Studies from Britain. A lady came in with her
teenage daughter to ask about registering her in the shariah college,
which is linked to Dar al-Fatwa and of which Shaykh Amin is dean.
‘No problem,’ Shaykh Amin promised. ‘Yā shaykh-nā [‘our shaykh’,
as people commonly say], she is an orphan [yatīmah]27 – we don’t
have the money.’ ‘No problem, we can help.’ (He told me afterwards
that strictly speaking they should not, as formally one stops being an
orphan when one reaches the age of majority.) ‘We live opposite a
different college. Do you have connections there?’ the lady won-
dered. But other requests are for fatwas proper. So, for example, dur-
ing Ramadan he was visited by an old lady who had a problem with
her eyes. ‘Does putting eye drops into my eyes mean I have broken
my fast?’ she asked. ‘No’, replied Shaykh Amin, whereupon she
pressed further: ‘Can I get a written fatwa to that effect?’ Why, one
wonders, did she need to have the written (printed) fatwa? Presum-
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ably not to help her remember, or to keep for God’s benefit. Shaykh
Amin declined to speculate, although I hazarded that it must be for
the benefit of wider society, proof that she is not breaking her fast,
proof of her piety.

Shaykh Amin told me that most such requests come by telephone,
especially concerning these matters of religious duties, but the ma-
jority of requests in person for formal, written fatwas concern mat-
ters of personal status, subject to religious courts in Lebanon:
property, family matters, inheritance and custody. These are ques-
tions of a conflict over rights (huqūq), Shaykh Amin explained. We
should note, however, that a fatwa is not binding in a legal sense;
clearly it has moral authority, or people would not use it for purposes
of arbitration, but it has no coercive power. The ruling of a judge
(qādī), on the other hand, apportions blame and redress sanctioned
by the state’s coercive apparatus: the man who does not pay his wife
maintenance in defiance of a judge’s ruling can be sent to prison; if
it is feared a spouse will violate a custody ruling by leaving the
country with the children, they can be placed under a travel ban and
will not be able to pass the borders. 

A fatwa can be a way of resolving family differences without pur-
suing the costly and painful path of the courts; equally, phrased as a
general statement of principle rather than referring to individuals, it
does not apportion blame. And people frequently have recourse to
the shaykhs regarding such problems in less formal manner. During
a court session, someone might come and sit in a chair beside the
judge for a discreet word: ‘Yā shaykh-nā, my daughter married a
man and there were problems from the start. Yesterday he divorced
her out of the blue. What can we do?’ The shaykh will dispense some
words of wisdom, usually in favour of reconciliation, drawing more
often on his knowledge of the local community and common sense
social observation than religious texts and principles: ‘Look, you
don’t want there to be a scandal. You don’t want to bring a case to
the courts: your differences will just become more bitter and you
will end up spending a lot of money,’ he might advise. Such meet-
ings are not confined to the office or the court: often people will
come to a scholar’s home. ‘Until eleven at night’, one distinguished
but very elderly shaykh complained to me. To concentrate overly on
the formal, written fatwa as a distinct phenomenon, then, is perhaps
unwise, for opinion is dispensed by the shaykhs on all manner of
matters, and in all manner of ways. As Islam is notionally formally
implicated in all aspects of life, so the shaykh can be consulted on
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any matter. One can receive that advice in any number of ways, and
do with it as one wishes.

Furthermore, as we have already noted, it is clear that rulings as
to the shariah can vary according to circumstance. A Lebanese
friend, a young Christian man, was most insistent that I brought out
this aspect of the mufti-ship: ‘This is very important, that people re-
alize this about Islam, that people are going to the mufti and asking
if they and their girlfriend can have an abortion, and they are saying
“yes”. Islam is flexible.’ Abortion is only possible under certain cir-
cumstances in Islamic law, one of the most important of which is
where there is danger to the woman’s life: it may be argued that such
a danger could arise for an unmarried, pregnant woman in commu-
nities where the honour ethic takes its most violent forms.28

Regarding another medical ethical issue, I was sitting in once with
a Sunni qādī: the court sessions had finished, but a small group of
people came in to seek the judge’s advice, an old lady, a middle-aged
man – her son – and a young man. They sat a little awkwardly, and
then the judge asked what they wanted. The young man explained:
he worked for the family, and had done for a long time, as a gar-
dener, and general handyman. But now the old lady was ill and
needed a kidney transplant. ‘I want to give her one of my kidneys’,
he said. ‘God bless you’ said the judge. ‘The thing is,’ he continued,
‘I don’t have very much money, and she would like to give me a
present for my help. Is this acceptable?’ ‘Well…’ the judge began;
here the old lady and her son interjected as to how well they knew
the young fellow, and he too insisted on how well he knew them and
what great bonds of compassion and long acquaintance bound them.
‘Yes, well it seems that you are a very good young man, and want to
do something very good. God bless you.’ The question of money had
been raised, and although not explicitly condoned by the shaykh, he
seemed satisfied that the circumstances were not those of exploita-
tion and commercial gain, but rather of acceptable recompense for a
praiseworthy deed. This was notable, for according to the majority
of opinion, both Islamic (Rispler-Chaim 1993: 38–39) and Christian,
money should not be involved in such matters for fear of encourag-
ing trade in organs. A Christian Lebanese doctor specializing in or-
gan transplants told me of the difficulties in such cases of an
‘unrelated donor’:

This is against Lebanese law. You can’t say, ‘I bought a kidney.’
When I started doing this kind of thing, my father’s cousin, who is
very high up in the Church, said: ‘As long as he’s not forced, okay.
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It’s his own decision. Even if there’s some amount of money, as long
as it’s like a gift.’ But that’s personal, not official. Religious laws are
personal for us. Islam is similar. It is unsaid. No one dares say that
he is doing it for the money. They always pretend it’s free of money.
I ask for a paper from the shaykh – it will say: ‘I don’t oppose this
procedure.’ They never mention the money. You’ll never hear a reli-
gious man say, ‘even if there’s money, no problem’.

Here again, actors find ‘flexibility’, both through attention to the in-
dividual circumstances of a particular situation, and through allow-
ing some things to go unsaid.

As a further, telling example of the circumstantial particularity of
religious opinion, take this testimony from a gynaecologist working
in a predominantly Shiite town in the south of Lebanon:

I had two patients, both twelve weeks pregnant, both foetuses had a
severe malformation, anencephaly – they were non-viable, would die
two hours after delivery. I told them they have to have an abortion.
Both were very attached to religion, Hezbollah especially. ‘Can we
refer to the shaykh?’ they asked. Exactly similar cases – one patient
gets the permission, one not. It was the same shaykh, at Khamene’i’s
office. Six months apart, in the same year. I was very puzzled – I
asked someone, and they said that the way of telling the story is the
important thing. Maybe the shaykh felt that one didn’t really want to
have an abortion. Same village, same marja‘, both my patients. The
other woman delivered the baby; it died during the delivery. I have
had so many similar examples.

We should be careful then not to take the ‘official’ statements of such
opinions as overly concrete. Indeed, it is not always easy to tie down
exactly what a given authority thinks, as we will see when we exam-
ine their opinions in detail: they change their mind, an answer given
in one context may not exactly match that given in another, interme-
diaries may relay a somewhat different version, and of course much
depends on the rigour of the question. In the course of my interview
with Ayatollah Fadlallah, I put one of my own pet theories to him:
should a gestational surrogate, given the nourishment and nurture
she provides the foetus, not be regarded as at least equivalent to a
‘milk mother’, whose breastfeeding of a nursling earns her, in Is-
lamic law, some of the rights of a mother (see Chapter 1)? The
sayyid answered immediately in the affirmative. But in an interview
with a member of the sayyid’s fatwa-giving department directly af-
terwards, the shaykh was rather taken aback, and rang the sayyid to
check: ‘Yes, he has a new opinion.’ 
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I was at the time concerned that perhaps I had myself influenced
the course of Islamic law – this was not, I thought, quite the partici-
pant observation of the classical anthropology of my training. In ret-
rospect, this was a foolish and arrogant assumption: the question has
been debated in Shiite jurisprudential circles, as we will see, and the
sayyid keeps his own counsel. But the directness of engagement and
spontaneity of opinion were striking, and far removed from the
steady textual studies of scholars such as Rispler-Chaim that I had
taken as my model. Islamic jurisprudence is a living, ever-changing
tradition, immediate even if its object is eternal. As we noted above,
Sayyid Fadlallah is sometimes criticized for a certain hastiness, but,
in this regard, it is interesting to note Messick’s (1993: 138) portrait
of a mufti: ‘When a question is posed, the mufti’s response is always
immediate. Far from pausing to refer to a legal manual or, seemingly,
even to reflect, he answers all questions without hesitation. This is
remarkable in view of the range and complexity of the questions he
receives.’ Messick’s account is of a mufti in the highland Yemen of
the 1970s. Sayyid Fadlallah’s concerns are rather wider.

Adoption, fostering and foundlings

To round off this attempt to set religious law in its Lebanese context,
I now turn to adoption, as an example directly concerning kinship,
our especial focus, and one implicating religious precepts and insti-
tutions as well as their relation to the state. In Islamic law, as we
noted in Chapter 1, nasab (filiation) is nominally only acquired pro-
creatively: ‘adoption’ (tabannī), in the fullest sense of taking in an
unrelated child and considering him or her to be one’s own in every
way, is prohibited. ‘He who knowingly calls himself of other than
his father, paradise is to him forbidden’, as the Prophet said (Zuhayli
2002: 7248). One’s name and inheritance rights cannot be bestowed
on anyone other than one’s ‘real’ child. Leading Syrian Islamic
scholar Shaykh Wahbah al-Zuhayli (2002: 7248), in a discussion of
the topic in the course of his comprehensive legal handbook, empha-
sizes that ‘Islam is the religion of truth and justice’ that ‘obliges the
relation of the child to its true [haqīqī] father, not to his counterfeit
father’ and warns of the dangers of the ‘foreign element [al-‘unsur
al-gharīb]’ within the family. Sexual relations would not be reli-
giously prohibited with an adopted family member, resulting in a sit-
uation potentially corrosive to the family’s sexual morals. As a Sunni
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Muslim doctor said to me: ‘Suppose you adopt a girl and she be-
comes very beautiful. Say you’re forty-three and she’s eighteen –
could you marry her?’ Under Islamic law you could, raising not just
the worry of moral corruption, but also the problem of veiling and
seclusion (Inhorn 1996: 192; 2006b: 108). Relations between men
and women who can marry have to be regulated, and cannot partake
of the intimacy of normal domestic life.

Prohibited in Islamic law, adoption is thus legally impossible for
Lebanese Muslims under Lebanon’s personal status regime. In
Christian thinking, on the other hand, adoption is allowed. Both Ma-
ronite and Greek Orthodox Christians in Lebanon, for instance, can
adopt children, giving them their name and inheritance rights, sub-
ject to certain conditions: that an adoptive parent is of a suitable age
and capable of providing them with an adequate upbringing (see Tra-
boulsi 2000 for a full account). Just as in Britain, for example, prov-
ing this capability can be an onerous task. Unlike in Britain,
however, under Lebanon’s personal status regime matters of adop-
tion for Christians are handled by their religious courts. Many of the
fertility specialists I spoke with told me that they recommended
adoption as a possibility to their patients, Muslim and Christian, but
were pessimistic as to their chances, were they to go by the book.
Rather, there was a general expectation that people might have more
success if they circumvented the toils of bureaucracy altogether. As
one doctor had it: ‘The Church accepts adoption, but legally it’s very
complicated – the paperwork is difficult. It will say “adopted” on the
birth certificate. But that’s 1 per cent of adoptions. 99 per cent make
an illegal birth certificate.’ This assumption that people liberally the
bend the rules to further their personal projects, that they subvert a
state ‘system’ that is widely perceived as barely functional, is an im-
portant one for us to bear in mind.

To return to formal Islamic precepts, while adoption is forbidden
this is not to say, however, that fostering (takafful)29 is prohibited: on
the contrary, such a worthy deed is explicitly commended by Islam
and legally permitted for Lebanese Muslims. The Quran is fre-
quently concerned with the lot of orphans – Muhammad was one
himself – and aiding them is especially laudable. However, a distinc-
tion is drawn between full adoption, where one takes a child as one’s
own, and fostering, where one does not and the child’s unrelated sta-
tus is remembered and the appropriate Islamic rulings followed.30

Confusingly, the two categories are often subsumed under the head-
ing ‘adoption’ (tabannī), both in everyday Lebanese discourse and
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even occasionally in the writings of Islamic authorities,31 and people
commonly move freely between the terms tabannī and takafful. A
whole realm of practice thus lies beyond the doctrinaire statement
that ‘adoption [tabannī, always] is forbidden in Islam’, although that
is ‘the position of Islam’ and must be honoured in official, public dis-
course. Again, one must be wary of seeing overmuch rigidity and
sharpness in the boundaries of that official discourse. One doctor
was most direct: ‘I advise adoption for many patients, and I have let-
ters [which I was not permitted access to] I have sent to religious au-
thorities explaining the patient’s situation and asking about adoption.
In many instances they say okay – the Muslims, that is.’ I sought to
pin down exactly what was being approved. ‘Tabannī not just takaf-
ful’, he insisted, although one cannot but suspect some blurring of
the lines here. 

‘Adoption’ in a loose sense is thus in reality more common among
the Lebanese Muslim communities than the formal Islamic prohibi-
tion of adoption would suggest, due to tolerant interpretations of fos-
tering (takafful) ‘the exchange form [shakl badīl] that Muslims rely
on’, as it was put in a newspaper article (‘Laws concerning children’
1983) written in the midst of the disruption of Lebanon’s 1975–90
civil war and Israel’s 1982 invasion and subsequent occupation.
Those were times of particular worry over the number of children
being lost and orphaned,32 but these practices undoubtedly continue,
although one would no doubt not wish to exaggerate their frequency
(Chahine 2004a; Inhorn 2006b).33 Fostering is itself not monolithic.
Paradigmatically, such arrangements, which often seem to shade
into adoption proper, take place within families.34 As one lawyer put
it, ‘In Lebanon, if my brother has six children and I have none, he
will give me one.’ A friend’s brother’s wife suddenly died, leaving
my friend’s brother with two young children that he was ill qualified
to care for. The children were sent to live with my friend’s sisters,
their aunts. My friend (Syrian), who was investigating the possibil-
ity of adopting a child in Lebanon on the insistence of his (Euro-
pean) wife, joked that he had already adopted two, since it was he
who financed his sisters’ household. We should note, however, that
within the family, nephews and nieces – prohibited in marriage – fall
within the boundaries of intimacy. Such ‘adoption’ is then relatively
unproblematic, religiously and socially.

To read it another way, there is a family responsibility – religious,
legal and social – to look after needy relatives; to pass them on to
other, unrelated persons would be a moral failure. As Rugh (1995:

74 Morgan Clarke

02 Clarke:00b intro Inhorn  12/22/08  2:17 PM  Page 74



121) remarks, ‘Institutionalized orphans are a category of people
that, strictly speaking, should not exist in Arab society if the popular
notion is correct that Arab family responsibility is all pervasive.’
However, that ideal does not always translate into reality, and in
Lebanon, as elsewhere in the Middle East, modern times have seen
the advent of orphanages for the supervision and care of such chil-
dren, and indeed the advent also of bureaucratic obstacles to those
individuals who might wish to take them in themselves. Sonbol
(1995: 59), in her regional survey, remarks that ‘[o]rphanages were
and continue to be one of the most effective showpieces of the mod-
ern state’. In Lebanon, though, orphanages are religious or commu-
nitarian institutions par excellence: although the state supports them,
they are much more a ‘showpiece’ for religion than the state; in fact
their potency is a reminder of the ineffectiveness of the state for
many. Such ‘charitable institutions’ (jam‘īyāt / mu’assasāt
khayrīyah), usually religious foundations, Christian and Islamic,
hold great power within Lebanon’s sectarian system, controlling
very considerable sums of money.35

Orphans are an emotive issue and a focus for fund-raising in a
country scarred by civil war and occupation (Deeb 2006: 197–98).36

They were also the subjects of intense international charitable inter-
est during the 1975–90 war itself. That interest diminished with
peace, although the infrastructure it created remains: it is said that
Lebanon has the most orphanages per capita in the world, and the
state, weak as it is, clearly relies on their assistance in coping with
Lebanon’s social problems.37 A manager at Dar al-Aytam al-Is-
lamiyah (‘the Islamic home for orphans’), the largest orphanage-
cum-charitable institution in Lebanon38 and part of the Sunni
community, told me that the government is pressing them to provide
services covering the full panoply of social problems, except addic-
tion and prostitution, which Dar al-Aytam is not prepared to deal
with ‘for religious reasons’. This extends even to education. Many
less well-off families place their children in orphanages to benefit
from the superior education on offer, so much so that apparently
‘well under half the children in so-called orphanages have lost one
parent, and only a very small percentage have lost both’ (Hunter
2003). Several of the managers of orphanages that I spoke to were
proud to tell me that there is no longer any stigma attached to chil-
dren who have been educated in such establishments. ‘Quite the op-
posite given the standard offered by Sayyid Fadlallah’s schools’,
said a shaykh working for the sayyid’s charitable organization.
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When ‘fostering’ of and by Muslims takes place beyond the con-
fines of the family, then, it most often has to be mediated through
such institutions. The usually recognized method is to give a gift to
the orphanage, or perhaps sponsor a specific child resident there:39

the child will live in the orphanage and not with the sponsor, al-
though a manager at Dar al-Aytam al-Islamiyah did tell me of some
extra-orphanage fostering arrangements. Obtaining children from
Christian institutions is not necessarily any easier. The situation
seems highly unsatisfactory to some, too weighted towards (reli-
gious) institutional interests, rather than those of their wards, or even
the state. One doctor complained to me that ‘[t]hey put orphans in an
institution where people keep the children and get paid. With adop-
tion, those people would lose out. Ask yourself this, why is it so dif-
ficult to adopt in Lebanon?’ If what is wanted is something beyond
fostering, closer to adoption proper – a child to take away and per-
haps even register as one’s own – rules may have to be bent, even
broken. This is an area where, despite good faith, bureaucratic con-
straints enjoin official deniability, and the consequent lack of trans-
parency leads to rumours of commercial motives.40 The ‘baby trade’,
including unwanted babies delivered by doctors and immediately
transferred for adoption by Western couples, was a source of great
concern during the upheaval of the 1975–90 civil war, and that con-
cern persists.41 This is a sensitive subject: ‘I don’t want to say too
much’, a Christian doctor told me, regretting his previous frankness,
‘I’ll get into trouble.’

Foundlings
Not all ‘orphans’ are equal. In particular, we should note a distinc-
tion between the ‘orphan’ (yatīm), who has lost their father, and
maybe mother as well, and the ‘foundling’ (laqīt), who has no
known parentage. Lebanese society is deeply suspicious of children
of unknown origin. They are assumed to be illegitimate (ghayr
shar‘ī), and probably to have resulted from sexual misdemeanour.42

Fostering-cum-adoption of such children, who would seem ideal
candidates in many respects, is thus complicated by their stigmatized
status. An article in a Lebanese daily, for instance, tells the story of
Nadia, who with her husband adopted a child during a visit to
Lebanon in the war: ‘One thing that really bothered me while I was
in Lebanon was people’s initial reaction when we decided to adopt
Nabil … They kept asking us how we could even think of adopting
a child, when we didn’t even know if he was Christian or Muslim’
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(Chahine 2004a). And, as my friend who had ‘adopted’ his brother’s
children told me: ‘The point is they would want to know where the
child came from – if it was my brother’s child then that’s no prob-
lem, they accept that. But if it’s a stranger [gharīb], then they’ll say,
“oh maybe it’s a bastard” [ibn harām, lit. ‘forbidden child’, ‘child of
a prohibited act’]. They’ll want to know if it’s legitimate [ibn halāl]
or a bastard [ibn harām].’

Like Europe (Boswell 1988), the Islamic Middle East has long
been concerned with the issue of children ‘picked up’ (the root
meaning of laqīt) after having been abandoned, parents unknown.
Handbooks of Islamic law include sections on the laqīt and his or
her rights. In religio-legal terms, then, the laqīt is blameless, even if
he or she is considered by society at large as identical to the despised
bastard (walad zinā / ibn harām etc.), who in fact has a very differ-
ent and particular status in Islamic law. As we noted in the previous
chapter, the bastard cannot claim kinship to its father (nor mother,
under classical Shiite precepts), and, most importantly, has no rights
of inheritance over his estate. As the issue of a heinous act, one not
‘pure [tāhir] of nasab’, the bastard is barred from certain religious
functions: among Shiites, they cannot become a marja‘, for exam-
ple, and they cannot lead the Friday prayers. The bastard is reviled
by wider society;43 to call someone ‘bastard’, and thus accuse their
mother of sexual misdemeanour, is the most terrible insult. Such ig-
noble provenance cannot be known in the case of the laqīt, and thus
these legal rulings should not apply. Nevertheless, even knowledge-
able religious authorities sometimes slip into equating the two.44 It is
generally assumed that foundlings, or ‘street children’ in another,
deeply pejorative, expression, have come to be such through some
parental failing: ‘the laqīt is the result of an error, a mistake [ghalat,
khat’]’, as one shaykh put it to me. Without ‘relatedness’, such a per-
son has an anomalous and difficult position within society – indeed,
no position at all, according to an Islamic vision of society as being
built upon the fundamental relations of nasab (filiation) that tallies
with a broader concern for ‘family values’.45

That anomalous position and prejudicial attitude is also reflected
in state bureaucracy, which equally has a vision of the individual’s
relationship to society as mediated through their parentage.
Lebanese identity papers, which have to be carried with one at all
times and produced at every bureaucratic hurdle, state the name of
an individual’s mother and father. A foundling or bastard’s failings
in this regard are thus readily discernible. In an interview with a
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Lebanese daily newspaper (Abou Nasr 2004), Dr Sa‘id Mekkawi,
president of the Muslim orphanage of Sidon, explains that the
biggest problems come when the child must start school, as it is not
easy to obtain an identity card for them, ‘a seemingly minor point
that can create bureaucratic and emotional hassles’. Even though
their orphanage does usually manage to obtain the relevant materi-
als, children still face the problem that the expression ‘mothers and
fathers unknown’ is written on their identification papers. As Dr
Mekkawi comments, ‘This expression has a very bad impact on a
child’s morale … society has no mercy on them, and does not re-
spect them.’ There may be further bureaucratic complications: a
journalist quotes elsewhere from an interview with a bank manager:
‘A single mother is not allowed to open a bank account for her child,
for instance … Usually when a bank account has to be opened for a
child, it’s the child’s father who has to sign the papers’ (Chahine
2004b). A law was passed in 1996 forbidding the use of the expres-
sion ‘illegitimate [ghayr shar‘ī] child’ or suchlike on the identity
card, including any reference to their father or mother being un-
known, and I have seen records of cases brought since by orphan-
ages to change children’s identity papers to state, for public
consumption, imaginary names for their parents, in order to ‘safe-
guard their dignity and feelings from the psychological and social
problems their lack of known parentage causes’.46 One doctor I
spoke with compared the position in the modern West, through a
striking (if neither wholly apposite nor accurate) account of the
parentage of some prominent Americans: ‘Clinton was raised by a
woman not related to him, and then became President. Senator
Mitchell, the head of NATO, was raised by a Lebanese woman, but
isn’t related to the Lebanese community at all. Here in Lebanon a
laqīt can’t exist, let alone be President!’

An unwanted child – either of sex outside marriage, or of parents
who feel unable to support the child – will be left abandoned, per-
haps on the steps of the appropriate institution, or at the door of a
church or mosque, or perhaps even, most symbolically, on a rubbish
tip, as in this newspaper report from the civil war era:

In the middle of last April, a car stopped in front of a rubbish heap.
A man and a woman got out, both carrying a rubbish bag tied with
string, and threw them on the heap. Then they quietly returned to the
car and took off for who knows where. The couple’s movements
aroused the curiosity of the local residents. Some of them rushed to
investigate the bags fearing that they might find explosives inside.
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They undid the first bag and were astonished to find a child inside.
They hurried to the second bag and there was a second child … twins,
a boy and a girl, not more than 48 hours old. (al-Hosri 1987) 

This was a persistent theme of reporting at the time, when the large
numbers of such abandoned children were seen as symptomatic of
the deep malaise, moral and economic, of Lebanese society. News-
paper reports reflect an atmosphere of moral panic at ‘this level of
moral decay’ (‘… and a foundling in Sidon’ 1987) and ‘deterioration
of values’ (‘The Islamic orphanage’ 1987).47 Orphanages make stren-
uous appeals to the parents of such children to make their identity
known, in order to rescue the children from the terrible fate of being
of unknown parentage. During the civil war Dar al-Aytam al-Is-
lamiyah made the following announcement: 

Last Wednesday, 22 July 1987, there appeared a newly born
foundling girl, left inside an open Mercedes in Ain-al-Mreise … We
ask the mother and family of this sweet innocent child that they think
about this child, who will suffer from being of unknown parentage
and a foundling [majhūlat al-abawayn wa-laqītah], that they might
recognise her as theirs. If the abandonment is due to a matter of [sex-
ual] morality [sabab akhlāqī], always know that God is forgiving and
compassionate ... If the reason were poverty and need, then Dar al-
Aytam is prepared to undertake the care and maintenance of the child;
what is important is that she be of known parentage [ma‘rūfat al-ab-
awayn] and belong to a family … Just the sight of this beautiful girl
engenders feelings of her innocence and calls upon every person of
character from her family to accept her belonging to them, and that
is her right [haqq] given by the shariah and justice. (‘Appeal from
Dar al-Aytam’ 1987) 

Sometimes the efforts succeed. In another case, ‘two of the mothers
came forward and identified their children and confessed that the
births were illegal [ghayr qānūnīyah], and asked the workers at the
orphanage to keep them as they could not look after them’. The or-
phanage had tried to find out who the men were whom they had had
relations with, in order to remove the stigmatizing label of laqīt from
the children. ‘We tracked one down and convinced him to marry the
mother, and then separate from her afterwards if he wished, in order
to get an identity for the child that carries the name of his mother and
father’ (al-Hosri 1987), something of a legal fudge as the children
had already been born and, formally speaking, nasab is established
by conception within a marriage contract.
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While the two Sunni orphanages I visited, in Beirut and Sidon,
have laqīts among their inmates, one of the shaykhs responsible for
managing Sayyid Fadlallah’s orphanages told me they had none, al-
though he was at pains to point out that this was a mere accident and
not policy. When I discussed this with Shiite friends, however, some
could not resist drawing the implication that this is because one does
not encounter such depravity amongst the Shiite community.48 One
joked that all such children end up in Christian institutions. As we
had long been engaged in friendly banter, I replied that that just goes
to show the superiority of Christianity. ‘What, to take in all the bas-
tards?’ he rejoined.49 While this was a joke, it does illustrate the
dilemmas posed by the plight of such children, at once pitiable and
contemptible, when sexual propriety is a key stake in social identity
and rivalry, and a core theme of the rhetoric of contemporary moral
degradation. At the Druze orphanage at Abey I was told they had had
no laqīts to date, ‘but the way society is going, who knows?’

Fooling bureaucracy
Not all ‘adoptions’ within Lebanon take place as ‘fostering’ arrange-
ments. A number of people obtain an unwanted child by one means
or another, maybe from a helpful soul at an orphanage, or through a
doctor delivering the baby of an unmarried woman. This child is
then registered as theirs, perhaps – or so I was told – after simulat-
ing a pregnancy, or returning from a trip away.50 Shaykh Muhammad
Kana‘an, then head of the Sunni courts of Lebanon, told me:

Adoption is possible – it happens, that is, not that it’s allowed – but
secretly. If a man and wife don’t conceive, then they go to institutions
for street children, or even see a child on the street and take it. Then they
go to the mukhtār [sheriff] and say ‘Oh, we’ve got a child.’ ‘Congratu-
lations!’ He registers it and so on. They don’t go to the court and say
we want to adopt this child, that’s against Lebanese law. Sometimes we
get inheritance cases in court where there’s a secret adopted child taking
the main part of the inheritance – the real children complain.51

Shaykh Kana‘an describes a straight fiction here, but there are other
ways of effecting such adoptions by bending, rather than breaking,
the law, as a lawyer described: ‘There is no adoption in Islam – so
what does the Muslim do? He uses a hīlah shar‘īyah [legal ruse]. He
comes to court and says, “I was previously married to a woman, she
bore a child and I didn’t register it. If it is acceptable, I would like to
register it in my name.” He gets a ruling in his name, and then it goes
into the documents, records, etc.’ Another such legal device is that of
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the ‘claim’ (iqrār) that a child of unknown provenance is in fact your
own legitimate child, providing that no evidence exists to the con-
trary.52 As a newspaper account, again from the civil war era, notes:
‘This method superficially resembles adoption in introducing a child
as a son into a family not his original family, but differs in its results,
as the claimed child is a son to the claimer and the rights of parent
and child are established between them. And as the majority of cases
of accepting children into families for fostering take place because
these are foundlings of unknown parentage, so the great majority of
Muslim families adopting make claim of their relation’ (‘Laws con-
cerning families’1983).

Kinship has an important bureaucratic dimension, and the state
has much at stake. These matters are intensely political: not only be-
cause the Lebanese state is, like others, jealous of its membership,
but also because of its communitarian organization. One lawyer out-
lined a scenario: ‘Say for example a man and woman are married
nine years, with six kids, without registering any of it: it’s all unde-
clared. One day the school demands an I.D. They go to register the
kids. The Officer of Civil Status asks, “Are you married?” Accord-
ing to the 1951 Inscription of Marriage Act, any amendment of your
family booklet [daftār al-‘ā’ilah] more than one year after the event
needs a court decision. A judgement from the Christian or Muslim
court is not binding; you need a civil court decision.’ As for the rea-
son for this particular legal interest: ‘It’s because of the Palestinians:
they’re afraid you’re adopting or inserting such people.’ 

Within any nation-state, nationality is a key issue and focus of
control. Within Lebanon it takes on an extra dimension. As we have
seen, demography is a sensitive issue and there are, for example,
some 400,000 Sunni Muslim Palestine refugees registered in
Lebanon: were they to become Lebanese citizens it would have a
profound effect on the demographic communitarian balance and
thus challenge the conventional distribution of political power (Nor-
ton 2007: 82–83; Rougier 2007: 1ff.). The legal status of these
refugees is wretched; they are deprived of rights to own property or
work. There are thus instances where bureaucracy is fooled in order
to give a child an otherwise ignominious status, as illegitimate but
Lebanese rather than legitimate and Palestinian: one lawyer told me
about ‘a ruse used by [Lebanese] mothers married to Palestinians, to
pretend they were single because otherwise their kids wouldn’t have
Lebanese citizenship.’ Another possible trick is to exploit the status
of the foundling: if you are born in Lebanon of unknown parents
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then you should be able to take Lebanese nationality. So another
lawyer told me that Palestinian refugees ‘put the kids at three or four
years old by the door of the orphanage and run away – the Mufti has
been raising the question of why they’re not being given Lebanese
nationality, not being given their rights as a laqīt’, although this sug-
gestion was dismissed by the official I spoke with at Dar al-Aytam
al-Islamiyah.

In sum, while we will find it hard to avoid considering the sectar-
ian identities and institutions whose origins Makdisi (2000) help-
fully locates within a genealogy incorporating nineteenth-century
European Orientalism and Ottoman modernization rather than
atavistic rivalries, most significant for our own purposes in investi-
gating the relations between religious precepts and kinship thinking
and practice is the communitarian bureaucratic and legal organiza-
tion bequeathed by the French Mandate. In matters of personal sta-
tus, which covers much of what anthropologists call ‘kinship’,
Lebanese citizens are subject to religious courts and precepts,
whether they count themselves as religious or not. Even if reli-
giously committed, in the case of Muslims, for instance, ‘Islamic
law’ in any case cannot be reduced to a set of codified rulings: its ex-
plicit content is a matter of opinion and circumstance, and while re-
ligiously committed Lebanese Muslims are no doubt very much
concerned to ‘do the right thing’, that is neither necessarily given nor
necessarily congruent with the workings of the courts, religious or
otherwise. An authority such as Sayyid Fadlallah, for instance, may
have progressive opinions in many such areas, but they are not nec-
essarily applied in the Shiite courts, which in fact broadly accept the
authority of Sayyid Sistani. The travails of Lebanon’s recent history
have left many with little faith in or even respect for the state, hand-
icapped as it has been by the relative independence of the religious
communities, constitutionally essentialized under the auspices of
French colonialism. In order to obtain rights citizens of other coun-
tries take for granted, Lebanese citizens may have to resort to ‘legal
ruses’, or out and out fictions. Conversely, those with a commitment
to certain avowedly Islamist projects may see little harm in ignoring
the state altogether. We are presented, then, with a complex picture,
where diverse intellectual interests – ‘Islamic law’, for instance –
and personal projects interact within the constraints of a particular
legal system with a particular political history. That complexity need
hardly discourage us, but we should keep it in mind when we turn to
the more abstract realm of Islamic legal debate.
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Notes

1. Among the many excellent accounts of Lebanon’s modern history
available, I have found Picard’s (2002) a particularly useful resource for
my purposes here. On constitutional and legal matters, Rabbath (1986) is
essential. I have drawn on both throughout this section.

2. Norton (2007: 122–23) argues that the influence of religious institu-
tions and leaders has increased in recent years.

3. The Christian communities: Maronite, Greek Orthodox, Catholic Mel-
chite, Armenian Gregorian (Orthodox), Armenian Catholic, Syrian Ortho-
dox, Syrian Catholic, Assyro-Chaldean (Nestorian), Chaldean, the Latin
Church, Protestant, and, later, Coptic Orthodox. The Muslim communi-
ties: Sunni, Shiite, Druze, Ismaili, Alawi.

4. Four are generally recognized: Hanafi (now prevalent in the Middle
East, India and Pakistan), Hanbali (Saudi Arabia), Shafi‘i (East Africa
and Southeast Asia) and Maliki (North, Central and West Africa). The
substantive differences between them are generally not large, and their
role in the everyday experience of Muslims nowadays is perhaps limited;
the existence of separate, and thus divisive, schools of law came under at-
tack from modernist reformers. But the ulama have cause to cite the dif-
ferent opinions when writing carefully for a knowledgeable audience. It is
thus important to note, against some contemporary stereotypes, that
Sunni Islamic law is not monolithic: diversity of opinion is recognized
and has been historically institutionalized.

5. After their sixth Imam, Ja‘far al-Sadiq (d. AD 765). In 1959, the then
Shaykh al-Azhar, Mahmud Shaltut, issued a fatwa recognising (Twelver)
Shiite law as a fifth school alongside the four Sunni schools (Bearman,
Peters and Vogel 2005: xii). The differences between Shiite and Sunni
law are again not large: the basic rights and duties are almost identical.
There are, however, some (in specific cases notorious) differences that we
will have occasion to mention again, regarding, for instance, the inheri-
tance of daughters and the possibility of ‘temporary marriage’.

6. This has proved a key site of contest: the recent ascendancy of Islamist
politics throughout the region has led to attempts at more ‘Islamic’ refor-
mulations in many countries (see Chapter 6).

7. See e.g. Traboulsi (2000: 273ff.). On the most recent civil marriage
proposal, see Traboulsi (2000) and El-Cheikh (2000).

8. For a more considered account of Islamic courts elsewhere, see, for in-
stance, Rosen (1989) or Mir-Hosseini (1993).

9. Lawyers commonly observe that such ‘mixed’ marriages pose the most
complex and trying issues under the Lebanese legal system; but it might
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be refreshing, given the emphasis on communitarianism here, to note that
such intercommunity and anti-sectarian marriages are common.

10. According to the most commonly applied standards, at seven years
for a boy and nine for a girl in the Sunni courts, and at two and seven
years respectively in the Shiite courts.

11. My translation of naslāmīyah, his neologism, a compound of nas-
rānīyah, ‘Christianity’, and islāmīyah, ‘Islamism’.

12. Notoriously, an influential position developed among some Sunni ju-
risprudents in about the twelfth century AD that the fundamental princi-
ples of religious law had been evolved to perfection, and thus that the
‘gate of independent reasoning’ (bāb al-ijtihād) should be closed: with
respect to the fundamentals, successors should imitate and not innovate
(Hallaq 1997: 143ff.). To what extent this held in reality is controversial
(Hallaq 1984), and limited forms of ijtihād are in any case indispensable
for the Sunni mufti’s work (Hallaq 1996). The possibility of, indeed
need for, renewed ijtihād of a more extensive kind has in the modern era
become a point of focus for reformist and traditionalist debate (Hallaq
1997: 207ff.). Among the Shiites, a struggle in the eighteenth century
between partisans of a close adherence to the traditions of the Prophet and
the Imams (‘Akhbaris’) and those of an approach that privileged human
reason (‘Usulis’) was won by the latter (see e.g. Cole 1983). Whatever
the scholarly debate, it is this contemporary Shiite pride in the relative
freedom of their religious authorities to exercise ijtihād that is important
for our purposes here.

13. While both Sunni and Shiite Islam allow medical intervention in re-
production – Sunnis with the proviso that no third parties are involved (as
in the use of donor gametes, for example) – the Maronite Church, as part
of the Catholic Church, forbids all such intervention (al-Maktabah al-Bu-
liyah 2006: 93ff.). The other main church in Lebanon, the Greek Ortho-
dox Church, similarly forbade such intervention, although it has recently
relaxed its position. As we saw in the previous chapter, Islam has long al-
lowed contraception, in contrast with its prohibition by the Vatican.

14. Contrast, on the one hand, the defensive tone of Father Maron al-
Lahham in the introduction to a collection devoted to Christian medical
ethics (al-Maktabah al-Buliyah 2006: 5–6), who notes that some are sur-
prised by the strictness (tashaddud) of the Church and accuse it of not
keeping up with daily life, with, on the other, the unbridled optimism of
Shiite thinker Sayyid ‘Abd al-Karim Fadlallah (2007: 8–9) in his book
on IVF and cloning, issues the Muslim can face with ‘a complete legisla-
tion: whence the importance of ijtihād, source of the vitality of religion
and its utility through the passing of the ages’.
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15. I have drawn freely here and below on Masud, Messick and Powers
(1996).

16. Based in Qatar, Shaykh Qaradawi is perhaps the world’s best-known
Islamic scholar, largely through his appearances on al-Jazeera’s weekly
programme Al-sharī‘ah wa-l-hayāt (The shariah and life). He is also
head of the European Council for Fatwa and Research mentioned below.
His jurisprudence is of a relatively progressive cast, by some lights.

17. This dichotomy is barely adequate, and the ‘conservatism’ of many
Salafi groups needs heavy qualification: their fundamentalist approach to
jurisprudence, centring on close adherence to the textual traditions regard-
ing the Prophet, may lead to ‘conservative’ opinions on many social is-
sues, but is in itself particular and an attack on the historical mainstream,
as are the interpretations of some politically radical groups of the concept
of jihād and their propensity to accuse others of apostasy (takfīr).
Rougier (2007) provides an admirable account of these currents among
Lebanon’s Sunnis.

18. Something permitted, exceptionally, and under certain conditions, by
Ayatollah Fadlallah.

19. Ayatollah, ‘miraculous sign of God’, is the highest of a hierarchy of
religious titles that have relatively recently emerged in Shiite Islam (Mot-
tahedeh 1987: 232–33). ‘Sayyid’ is another honorific, frequently employed
among the Lebanese Shiite community, used to refer to descendants of the
Prophet Muhammad. All the ayatollahs we will encounter here (Sistani,
Khamene’i, Fadlallah and Hakim) are sayyids, and I use both titles.

20. Ayatollah Khamene’i, in contrast, is also head of state of a major power,
which has its constraints, and Ayatollah Sistani long had to be careful of his
public pronouncements, living as he did in Saddam Hussein’s Iraq.

21. See e.g. Ghusn (2001), Fadlallah (2002a: 20ff). That is, he sees it as
holding great potential, a potential that should be explored (see also Fad-
lallah 1999 and his interview with Kuwaiti daily al-Ra’y al-‘Amm cited on
his website at http://english.bayynat.org.lb/Issues/cloning02012003.htm);
one doctor told me that Fadlallah had in fact blocked proposed legislation
banning such research in Lebanon. Sayyid Fadlallah is particularly insis-
tent on paying heed to scientific advance: he alone of the marāji‘ deter-
mines the beginning and end of the lunar months of the Islamic calendar
by use of astronomy rather than the naked eye (the debate hinges on the
interpretation of a key text containing the word ru’yah, ‘seeing’) (Aziz
2001: 211; Deeb 2006: 93).

22. Ayatollah Hakim has comparatively few followers in Lebanon, but
does have an office in Beirut where he is represented by his son, with
whom I spoke on a number of occasions.
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23. One would like to be able to give a clearer idea of each figure’s rela-
tive popularity, but statistics would be hard to produce, and scholarly im-
pressions vary widely: Deeb (2006: 71), who carried out extended
fieldwork in Beirut’s Shiite suburbs, reports that most of her pious Shiite
acquaintances followed either Fadlallah or Khamene’i, with a few choos-
ing Sistani and some continuing to follow Khomeini or Khu’i after their
deaths; Norton (2007: 151), one of the leading Western scholars of the
Lebanese Shiite community, notes the difficulties but finds Sistani as the
most widely followed, by at least 60 per cent, with Fadlallah next and
only a very few following Khamene’i.

24. Messick (1993), whose work I have found most useful here and be-
low, makes much of the transition from the previous, ‘calligraphic’ mode.
I also draw on Masud et al. (1996).

25. Throughout, to avoid confusion, I refer to Muhammad Rida Sistani
by his full name, and to his father as simply ‘Ayatollah Sistani’ or
‘Sayyid Sistani’.

26. And also the administrative centre of the Lebanese Sunni community.

27. It is sufficient to have lost one’s father to be considered an orphan.

28. I.e. so-called ‘honour crimes’. Although more associated with other
parts of the region, such killings do occasionally take place in Lebanon:
there were 22 cases between 1995 and 1997 according to the Lebanese au-
thorities; other sources have 36 such crimes reported between 1996 and
1998, mainly in small towns and villages (Chahine 2004c). Sayyid Fad-
lallah, for instance, who condemns ‘honour crimes’ unreservedly (2002b:
16), explicitly allows abortion in such circumstances (1995: 12–14).

29. The synonymous kafālah is commonly encountered in the secondary
literature, as in ‘the kafālah system’.

30. Compare Howell’s (2006: 173–74) description of legal distinctions
between ‘simple adoption’ (or the adoption simple of the Code
Napoléon), where a complete break with the child’s former parents is not
effected, and ‘strong adoption’, where it is. Islamic resistance to ‘strong
adoption’ led to most Muslim countries refusing to sign the 1993 Hague
Convention on Protection of Children and Co-operation in Respect of In-
tercountry Adoption.

31. Former Shaykh al-Azhar Mahmud Shaltut (1965: 321–22), for in-
stance, writes of ‘two forms’ of ‘adoption’ (tabannī – takafful, ‘fostering’,
is not mentioned), one where one takes in another’s child and treats them
well, and the other, the ‘general understanding of the word’, giving the
adopted child full nasab, the vital relation of filiation that gives them
their place in wider Islamic society. Inhorn (1996: 191) notes for Egypt
that many of the urban, illiterate poor are in fact unaware that adoption is
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religiously prohibited.

32. A Lebanese doctor specializing in genetic testing gave me a fascinating
and moving account of women who had lost their children during the up-
heaval of the civil war, became convinced they had found them and came
to him seeking proof. I quote at length: ‘About three years ago I had a call
from a magazine journalist, from Shabakah [a woman’s magazine], saying
there was a case they would like me to help with. There was a man in
prison, who claimed he was the son of a certain woman. She came to the
prison to visit him: that went on for six months; she was poor but
brought him gifts. It started to affect her marriage, and a court order was
issued for me to settle the matter. Before the test, she came to me, and
told me that she had lost her son in the war, in 1976: he was five or six
years old. He went to buy bread, and disappeared. There was a story in the
magazine, which this man read: he told the guard, “I’m the son.” She went
with her sister to visit him: “The minute I saw him I knew it was him,”
she said. So they brought him to me in manacles – he fainted when we
took the blood! The mother came for the results. I asked her, “What made
you so sure? Because he’s not your son.” Then she flipped 180 degrees: “I
knew he wasn’t my son! My son had a mole, and this guy didn’t. My
sister said maybe it disappeared with age. I’m glad because I couldn’t af-
ford it anymore.” I had another case: a woman was getting on the bus, and
saw a kid, and thought “That’s my son.” She’d lost her son in the war,
and the boy was about the right age, seventeen. She followed him home,
and then told her sister. She agreed: “Yes that’s your son.” The kid had
parents, a mother and father – he has like seven or eight children. It’s
ridiculous. They did the test – it wasn’t hers of course.’

33. While the influence of Christian precepts and the terrible travails of
the war may make Lebanon a particular case, reports from across the re-
gion suggest similar patterns: see Sonbol’s (1995) historical survey,
Rugh (1995) and Inhorn (1996: 189ff.) on Egypt and Bargach (2002) on
Morocco.

34. In a collection of ‘contemporary fatwas’, Zuhayli (2003: 285–86) com-
ments on two queries that reveal potential conflicts over property in such
arrangements, one as to whether the guardian can use the orphan’s property
to pay for communal food and drink (yes) and another as to whether an or-
phan working for the family business must be paid for the work (yes).

35. Sayyid Fadlallah’s organization, for instance, the Mabarrat Associa-
tion (Deeb 2006: 88ff., 177), runs six orphanages, fifteen high schools
and three technical and academic training facilities, serving 17,500 stu-
dents, as well as two hospitals, other medical facilities and a chain of
not-for-profit petrol stations and restaurants. In 2003 the association
spent some $7 million (U.S.) on its 3,500 orphans and 350 handicapped
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dependents (El-Ghoul 2004; www.mabarrat.org.lb). This charitable net-
work was damaged in the 2006 war with Israel.

36. According to Norton (2007: 109), commenting on fund-raising
amongst the Shiite community in particular, as much as $2 million
(U.S.) may be collected in one night during Ramadan.

37. A recent article in a Lebanese daily provides some useful statistics:
‘Back in 1946, only 14 orphanages and two residences for handicapped
children existed in Lebanon. The number expanded by 40 percent during
the 1975–1990 civil war, and there are now over 200 such institutions,
housing 40,000 children. Save the Children UK reports that in 2000, “of
just over 875,000 children aged under 14, between 3 and 4 percent find
themselves in residential care.” Well over half of the Social Affairs Min-
istry’s yearly budget of roughly LL100 billion is spent subsidizing the
care of children in institutions’ (Hunter 2003).

38. Running 39 institutions in 22 locations (Hatoum 2004), and also
known officially as the ‘Social Welfare Institutions’.

39. This is kafālat al-yatīm (‘sponsoring an orphan’): this would com-
monly entail a gift of $500 to $1000 per orphan per year in the case of
the Mabarrat Association, for instance (El-Ghoul 2004).

40. Such adoption is said to be expensive: I was given estimates by doc-
tors for adoption costs ranging from $5000 to $60,000, although, as one
doctor said, ‘it could be a few hundred dollars through some good sister
who might help them’, that is, a nun working at a Christian orphanage.
According to a manager in one Muslim orphanage, Christians came to
them seeking to adopt in the hope that it might be cheaper.

41. Years later, many such children are returning to Lebanon to discover
their ‘roots’. These stories have not gone away since the end of the war:
witness a newspaper report (‘Baby trading’ 2004) from the period of my
fieldwork, concerning trading in newborn babies. Three people were ar-
rested, among them two women, as part of an investigation into the sell-
ing of a newborn child for $5000; the investigation included the mother
of the child. ‘Three pregnancies from fornication are ascribed to her, indi-
cating that she was pregnant with the aim of selling the child,’ the article
reports, continuing, ‘Among those arrested was a former nun.’ The moral
concern, especially with the role of religious figures, thus persists.

42. See Inhorn on Egypt (1996: 191; 2003: 272) and Lebanon (2006b),
Bargach (2002) on Morocco.

43. See Sonbol (1995: 60), Bargach (2002 passim). Notable Syrian Is-
lamic authority Shaykh Muhammad Sa‘id Ramadan al-Buti is asked in his
fatwa column in Syrian medical magazine Tabibak (no. 476, Dec. 1997)
by one misguided petitioner whether it is obligatory to kill such a child;
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he is, one should note, at pains to point out that such an act would be
abominable.

44. As does Shaykh al-Azhar Jad al-Haqq (1997: 3216) in his discussion
of artificial insemination and IVF (see the following chapter). 

45. However, to set alongside that, a manager at Dar al-Aytam al-Is-
lamiyah told me that people come seeking to marry laqītahs, foundling
girls, precisely because of their lack of relatedness: ‘it is easier because of
the mahr [bride-price] and there’s no family to deal with.’ Such girls can
be got on the cheap.

46. I quote from one such case copied for me by a generous lawyer. In
Morocco, a 1993 law also banned the use of the term ibn zinā on a
child’s identity papers and allowed the use of a fictive surname, but fic-
tive fathers’ names are still legally contested (Bargach 2002: 110ff.).

47. Although the numbers may have declined, the phenomenon persists
even now, as does the moralizing discourse. During fieldwork I collected
a considerable number of newspaper reports of babies found abandoned
(Clarke 2005: 139 n. 178).

48. As Shiites consider themselves the best of God’s followers, a Shiite
bastard is tantamount to a ‘logical absurdity’, according to Kohlberg’s
(1985: 237) survey of classical Shiite literature.

49. Others suggested that if one wanted to wash one’s hands of such a child
then, as a Muslim, one would leave it in a Christian area, and vice versa.

50. Compare Rugh’s (1995: 131) account of concealed adoption in Egypt:
‘prospective foster mothers affected a false pregnancy with the aid of gradu-
ally increasing thicknesses of sponge rubber until such time as the baby was
“delivered” by ministry officials’. Exactly the same ruses and bureaucratic
falsifications are reported in cases involving the new fertility treatments.

51. For such a case, and others illustrating the further points made below,
see Homsi (2003: 109ff.).

52. The man should be married; no other man should be making the
same claim; it should not be known that the child is in fact illegitimate;
the difference in age between child and claimant should be plausible; and
the child should themselves accept the claim.
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Part II

CONVERSATIONS

When we talk about medicine and religion, it may seem at first sight as
though we are talking about things unrelated to each other. But this

confusion ceases once we understand that religion came to serve 
humanity, and that medicine is the science that works for humanity.

And things also become clear if we understand that religion is not just a
spiritual state opening onto the transcendental … Religion does not

deny the body, because the body is a truth.

Ayatollah Muhammad Husayn Fadlallah (1995: 1)
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Chapter 3

TEST-TUBE FIQH: ISLAMIC LEGAL

REACTIONS TO THE NEW REPRODUCTIVE

TECHNOLOGIES

Islamic medical ethics

Medically assisted conception has become a prominent theme of
Islamic legal literature as part of a wider blossoming of global

Islamic legal scholarship on medical ethical issues (Rispler-Chaim
1993). To restrict ourselves to the literature in Arabic, the terms em-
ployed include: al-talqīh al-sinā‘ī / istinā‘ī, ‘artificial fecundation’
or ‘artificial conception’, most usually but not exclusively applied to
artificial insemination;1 atfāl al-anābīb, a straight calque of ‘test-
tube babies’, and, by extension, ‘in vitro fertilization’; and wasā’il
al-injāb al-musā‘idah, ‘techniques of assisted reproduction’. Shaykh
Yusuf al-Qaradawi, one of the world’s most famous Sunni jurists,
now based in Qatar, entitles a fatwa on the topic ‘Transplantation of
the embryo’ [shatl al-janīn], commenting: ‘I have chosen this name
to distinguish this from what has been reported in the press for years
concerning “test-tube babies” [janīn unbūb al-ikhtibār] and all the
bugbears that accompany that’ (Qaradawi 1990: 562). These thinkers
are, for the most part, careful and discriminating in the categories
and vocabulary they use, even if their audience, ordinary people
making use of their opinions, are no doubt not always, just as the
ethnographies of assisted reproduction in the West often reveal ordi-
nary people obliterating the fine distinctions anthropologists would
like to draw, preferring to see themselves as just ‘giving nature a
helping hand’.
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This interest in medical ethics is linked to a wider portrayal by
Muslim writers of Islam as harmonious with modern science, not op-
posed to it in the way that they consider Christianity to have been,
with what are thought to be disastrous consequences for the place of
religion in Western life. Islam is, rather, the religion of knowledge
and science: the Arabic for ‘science’, ‘ilm, equally refers to religious
knowledge; the derived agent noun, ‘ālim / ‘ulamā’, could refer to
religious scholars or to scientists; the glories of medieval Islamic sci-
ence, which were indeed remarkable, are a source of contemporary
pride. Much effort is expended by Islamic thinkers to show how the
findings of modern science were prefigured in the Quran and other
Islamic texts, in order to ‘prove that Islam is true’ (Hoodbhoy 1991;
Stenberg 1996). A favourite, and pertinent, example is the Quranic
account of embryogenesis, which is seen to concur exactly with the
modern scientific explanation.2 However, almost invariably the titles
of popular religious books capture the idea of IVF or cloning, say, as
standing ‘between’ two monoliths, usually ‘religion and science’, or
‘science and the shariah’ or ‘science and fiqh’, indicating, despite the
fervent protestations to the contrary, an ambivalent relation between
the two.3

‘Islamic society’
We will need to bear in mind the context of the ideas with which
these scholars are working, in particular that of the fundamental
bond of relatedness, nasab. Islamic legal thinkers, broadly speaking,
share a vision of an Islamic society as a system of rights and obliga-
tions where the primordial set of relations comprises, as we have
noted, those of qarābah, meaning ‘closeness’ or ‘kinship and al-
liance’, of which the most important, because non-contingent, ele-
ment is nasab, variously translated as ‘consanguinity’, ‘kinship
relations’ or ‘relations of filiation’. While the most commonly under-
stood meaning of nasab is ‘membership in an agnatically defined
group’, in jurisprudence it encompasses other types of kin relation,
with the mother and her relatives. That is, Islamic notions of kinship
are cognatic, although agnatic ties are emphasized and given hierar-
chical superiority (Conte 1991, 1994b).

Here let me present the account given to me by Shaykh Muham-
mad Kana‘an, then head of the Sunni higher appeals court and man-
ager in chief of the Sunni religious courts in Lebanon, an account
with which he began his explanation of the Islamic position on as-
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sisted reproduction and which was clearly intended as a simple in-
troduction to the issues involved:

Humanity is distinguished by nasab, and the nobility [karāmah,
perhaps ‘self-respect’, or ‘dignity’] of a person issues from the nobil-
ity of his nasab; thus the person without nasab has no nobility, the
bastard [walad al-zinā] or foundling [laqīt] for example. Thus no-
bility of nasab is a human right [karāmat al-nasab min huqūq al-
insān] in the shariah. So this is the aim of marriage in Islam, making
nasab between kin.4

As opposed to animals, humans are aware of their filiation from
their parents and use this relation as the key means of structuring so-
ciety, a distinctively human phenomenon. It is this distinction which
Shaykh al-Azhar5 Mahmud Shaltut (born 1893, Shaykh al-Azhar
1958–63) sees modern ‘material philosophy’ as confounding:

It would be fitting for [such thinkers] to remember that humanity –
and they themselves – has societies, peoples and tribes,6 made up of
individuals organised by one tie, by which people are recognized and
related; and they are, in their humanity, not like the individuals of
animals and plants which remain separate in life, not gathered to-
gether by bonds, and do not feel the need for bonds in their lives.
The one is peculiar to animals and plants, and the other is peculiar
to people. (1965: 327)

Possession of a proper such relation is vital to human dignity, and
is thus considered in Islam a ‘human right’: the bastard and the
foundling of unknown parentage are cheated of this vital aspect of
humanity. Marriage is the institution by means of which proper fili-
ation is established. Shaykh Kana‘an continued:

Ties are first to the family then to society and then to humanity [al-
rābitah li-l-‘ā’ilah thumma li-l-mujtama‘ thumma li-l-insānīyah]:
as the Prophet said, ‘You are all from Adam’. This is the genealogy
of humanity [al-nasab al-insānī]. This is the link from man to man,
not the link of money, work and so on but the tie of kinship [rābi-
tat al-nasab]. It makes a network [shabakah]. So for the person who
does not have nasab, it is as though he is on his own.

Again, society is fundamentally constituted from relations of fili-
ation: deprived of such relations, one is cut off from the network of
society.
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Nasab comes from the father. As for the mother, she shares in it. But
the party to whom the nasab belongs, its primary owner, is the fa-
ther. One says, ‘I am the son of so-and-so’ [anā ibn fulān]. In ani-
mals, it goes back to the mother.7 Just as in Britain, you do not
register the son to the family of the mother. A person is first an in-
dividual, then part of a family, then a ‘tribe’ [qabīlah], then a people
[sha‘b]. So the Ottomans came from ‘Uthman, the Ayyubids from
Ayyub, and they gave rise to the Ottoman and Ayyubid states.

Shaykh Kana‘an presents the typically agnatic rhetoric that
colours the cognatic basis of ‘Islamic kinship’, and that will be use-
ful to remember when we come to see how sperm and eggs are
treated in the debates over assisted reproduction: unlike in Western
biomedical and anthropological discourse, where the two are often
subsumed under the heading ‘gametes’, the use of donor sperm is a
much more sensitive matter than that of donor eggs in Islamic de-
bates, and the distinction between the two is generally preserved, lin-
guistically as well as analytically.

To reiterate: nasab accrues to those conceived within a union of
marriage. As nasab is what gives one full membership in society, it
is a right: this is a common theme in discussions of illegitimate sex
and so forth – a child has a right to legitimacy. Without it, he or she
will be severely disadvantaged, deprived of the support, financial
and otherwise, that a father and his relatives owe to a child, and also
of the inheritance from him and his relatives,8 as this is apportioned
in fixed measure, according to a divinely appointed system that
looms large in the Islamic imagination.

As nasab is the principle on which this whole system is founded,
and is acquired through sex within marriage, illicit sex (zinā) threat-
ens the whole framework of Islamic society. Zinā includes all sex be-
tween people between whom there is no marriage contract (or right
of ownership in the case of slaves, now redundant), and is one of the
very few crimes against God for which He demands a set punish-
ment (hadd): death by stoning for the married and lashes for those
not. According to Coulson (1979: 68),

Sexual relations outside marriage, therefore, in the contemplation of
Muslim jurisprudence can lead to only one result. They will create
outlaws, or at least distort and confuse the lines of nasab. Hence they
pose the greatest threat to the family law because they undermine its
very foundation. From this broad, and I believe correct, perspective,
zinā properly appears as the gravest of offences which merits the
gravest of punishment. The laws governing sexual behaviour are the
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protective wall which buttresses and safeguards the whole fabric of
shariah matrimonial and family law.9

The legitimate child, on the other hand, is a ‘blessing’ (ni‘mah) for
its parents, as the Syrian Shaykh ‘Abd al-Hamid Tuhmaz (1987: 35)
says, quoting the Quran (16:72): ‘God has given you spouses from
among yourselves and, through your spouses, sons and grandchil-
dren. He has provided you with wholesome things: will they then be-
lieve in falsehood and deny God’s favours?’ And children are an
‘ornament’, as in this Quranic verse (18:46), which I heard many
times in the course of my research: ‘Wealth and children are the or-
nament of this life [al-māl wa-l-banūn zīnat al-hayāt al-dunyā].’10

Qaradawi has a rousing description:

The child is an extension [sirr: the translation here is a little removed
from the basic meaning of ‘heart’, ‘inmost part’] of his father and the
bearer of his characteristics. During his lifetime he is the joy of his
father’s eyes, while after his death he represents a continuation of his
existence and an embodiment of immortality. He inherits his features
and stature as well as his mental qualities and traits, both the good
and the bad, the beautiful as well as the ugly, from his father. The
child is a part of his father’s heart and a piece of his body [kabd:
‘liver’, ‘heart’, ‘centre’]. (Qaradawi 1994: 221, for the Arabic see
1993: 431) 

And so the plight of infertile couples seeking fertility treatment is
viewed with great sympathy: they are deprived of a key element of
human social flourishing. Without children, the entire social vision
of Islam breaks down: their place within society will be incomplete.
Thus while the Western discourse surrounding assisted reproduction
has leaned heavily on ideas of individual rights, Islamic discourse
takes a social vision as its starting point.

Sunni opinion

Sunni Muslims are, in terms of world Islam, the majority, and in the
matter of assisted reproduction are broadly in agreement. I thus take
their position first, and then, in the following chapter, consider the
Shiite positions, some of which are importantly different. Amid the
profusion of material, some sources are considerably more authori-
tative than others: the Islamic Fiqh Academy (Majma‘ al-Fiqh al-Is-
lami) of the Organisation of the Islamic Conference (OIC), based in
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Jeddah, Saudi Arabia, is perhaps currently preeminent; al-Azhar
University in Cairo, which now has its own research council (Ma-
jma‘ al-Buhuth al-Islamiyah), has long been regarded as definitive;
the Muslim World League also has a jurisprudential body (al-Ma-
jma‘ al-Fiqhi al-Islami), based in Mecca. Al-fiqh al-islāmī wa-adil-
lat-hu, the comprehensive treatise of Shaykh Dr Wahbah al-Zuhayli
(2002), head of the department of fiqh at the University of Damas-
cus, is consulted as an authoritative source by Dar al-Fatwa, the ad-
ministrative body that regulates the affairs of the Sunni community
in Lebanon and issues ‘official’ fatwas (as described above, Chapter
2). I have taken the opinion of these as the foundation of the presen-
tation here; for additional material, the monograph on the topic by
Ziyad Salamah (1998), a teacher at the Schools of the Islamic Scien-
tific College in Amman, Jordan, has often proved invaluable. 

In any case, regarding assisted reproduction, there is more or less
a consensus within Sunni Islam across a very wide range of material.
I describe that consensus here, while including some dissenting
voices. Much of the material I refer to dates back to the 1980s, when
these questions were most thoroughly debated within Sunni Islam,
as a reaction no doubt to the international interest in the advent of
IVF.11 The consensual position that was reached has weathered the
subsequent years well, and most Sunni thinkers I talked to about
these matters considered them settled.12 When I asked for material
on IVF in Islamic bookshops, the proprietors would dismiss the
topic as old hat and direct me to the mass of new books on cloning.

For our purposes, an attempt to deduce kinship assumptions from
reactions to new reproductive technologies, the following proce-
dures are immediately relevant: artificial insemination by husband
(AIH) or by donor (AID, or DI – ‘donor insemination’), in vitro fer-
tilization using the gametes of the couple or those of donors, gesta-
tional surrogacy arrangements and the postmortem use of gametes.
These are the techniques that present the possibility of unfamiliar
modes of reproduction and patterns of relatedness, and that have ex-
cited debate in the West and in the Islamic world, particularly those
techniques that involve fertilization outside the body: sperm and
eggs from any individual, even after their death if the gametes have
been kept in suitably refrigerated conditions, can be combined and
transferred to a woman’s body. Reactions to the possibilities of hu-
man cloning are also interesting, although of purely theoretical con-
cern as yet.13 A new reproductive technology that has great practical
relevance in the Middle East, although not immediately useful for
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our present purposes, is sex selection.14 There are other ethical issues
that have excited much debate in the West, such as the destruction of
frozen embryos and the use of embryos for experimentation, that are
not perhaps immediately relevant to kinship; these have been dis-
cussed in the Islamic literature but have aroused relatively less ex-
cited debate (Inhorn 2003: 112). I do not consider those here.

So, with regard to the issues of immediate interest, in broad
strokes, the salient points of this Sunni consensus are as follows (cf.
Inhorn 2003: 97–98):
1. Islam is pro-medicine and pro-science, and favours any advance that

does not contradict fundamental religious principles.
2. Fertility treatment can be resorted to in case of necessity, but should be

confined to married couples.
3. Procedures involving the couple’s sperm and eggs are not prohibited in

themselves, in so far as they do not contravene other Islamic regulations:
due caution must be observed regarding the sight and touch of the pri-
vate parts of others, for example.15 Children of such procedures are con-
sidered legitimate.

4. No techniques that involve a third party are permissible: that is, para-
digmatically, artificial insemination by donor, and also IVF using donor
sperm, egg donation and surrogacy arrangements, i.e. the use of gesta-
tional carriers.

5. With regard to the latter two proscriptions, the possibility of polygyny
in Islam raises the question whether they might be permissible where
both women are married to the same man: although initially allowed by
some, this ruling was subsequently altered to prohibition.

6. Such arrangements involving third parties are analogous to, if not iden-
tical with, illegal sex, zinā; children born of them are illegitimate, hence
have no paternal relation: the maternal relation is ascribed to the birth
mother by most, but not all, Sunni authorities.

7. Such arrangements, like zinā in general, are pernicious because they up-
set and confuse the clear genealogical relations that God has laid down
as the basis for the organization of human society, underpinning such
important institutions as, for example, Islamic inheritance law.

Thus such new possibilities are far from being rejected out of
hand (as they have been by the Catholic Church, for example):
rather, these new techniques are welcomed and accommodated,
within certain limits. For a minority of Islamic thinkers, especially
in earlier years, they remain beyond the pale: Tuhmaz (1987: 57) de-
plores what he sees as a wave of Muslims taking their wives to clin-
ics ‘where the doctor turns the woman around just as he likes, and
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inserts medical inspection devices into her privates and stares at her
and touches her all over … and some do not content themselves with
doctors from Islamic countries, but take [their wives] to the countries
of unbelief and debauchery’. For him, the leading causes of infertil-
ity are sexual diseases, a delayed age of marriage, abortion, sex dur-
ing menstruation, and women working outside the house and taking
part in energetic sports and dances – it is not fertility treatment that
will help here but adherence to Islam, which prohibits such activities
(1987: 70). ‘Abd al-Halim Mahmud (1981–82), Shaykh al-Azhar in
1973–78, takes it that ‘growing babies in test-tubes’ will leave them
devoid of humanity, love and compassion:16 what need is there for
such abhorrent practices, given the present problems of global over-
population, Mahmud asks? However, such opinion is a small minor-
ity outside the broad consensus outlined above.17

IVF and artificial insemination
Zuhayli cites the rulings of Majma‘ al-Fiqh al-Islami (see above)

concerning assisted reproduction, noting the importance of and wide
interest in the rulings of the council, the fruit of long research and
discussion in which he was himself involved (Zuhayli 2002: 5076).
In the council’s first ruling concerning ‘test-tube babies’ (atfāl al-
anābīb), arising in their conference of 22–28 December 1985 in Jed-
dah, the matter was discussed from medical and jurisprudential
perspectives and it became clear that further study would be re-
quired. They therefore resolved to postpone a decision until their
next sitting (Zuhayli 2002: 5084). That duly appeared as a result of
the conference of 11–16 October 1986 in Amman in Resolution no.
4, again entitled ‘Test-tube babies’ (Zuhayli 2002: 5099–100).
Therein, they specify seven known means of ‘artificial conception’
(al-talqīh al-sinā‘ī):18

1. Fertilization takes place between sperm taken from the husband and an
egg taken from a woman who is not his wife, and then the embryo is
placed in his wife’s womb.

2. Fertilization takes place between the sperm of a man other than the hus-
band, and an egg taken from the wife, then the embryo is placed in the
womb of the wife.

3. Fertilization takes place externally [i.e. by IVF] between the gametes
[bidhratay] of the spouses, and then the embryo is placed in the womb
of a woman volunteering to carry it.

4. Fertilization takes place externally between the sperm of a man who is
not the husband [lit. ‘a stranger’, rajul ajnabī]19 and the egg of a woman
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who is not the wife [ajnabīyah], then the embryo is placed in the womb
of the wife.

5. Fertilization takes place externally between the gametes of the spouses,
and then the embryo is placed in the womb of another wife [i.e. of the
husband, see below].

6. Sperm is taken from the husband and an egg from his wife, and fertiliza-
tion is effected externally, then the embryo is planted in the womb of the
wife.

7. The husband’s sperm is taken and injected into a suitable place in the
cervix or womb of the wife for internal fertilization.

They judge that the first five are forbidden, either in themselves
or for their consequences, namely the mixing up or confusion of
lines of filiation (ikhtilāt al-ansāb), the loss or destruction of moth-
erhood (dayā‘ al-umūmah) or other matters that the shariah objects
to. That is, IVF using donor sperm and eggs, and surrogacy arrange-
ments, are forbidden. The sixth and seventh scenarios, that is, IVF
using the husband’s sperm and his wife’s egg and womb and artifi-
cial insemination using the husband’s sperm (AIH), can be resorted
to in case of need if the necessary precautions are taken. These are
not explicitly stated here, but all sources are agreed that one must be
mindful of precepts forbidding the uncovering of the private parts
before anyone other than one’s spouse, except where necessary –
and fertility treatment may indeed be of an example of such a neces-
sity. According to a ruling from the Muslim World League’s organ
al-Majma‘ al-Fiqhi al-Islami (2007a [1985]: 166), such treatment
should be undertaken with a female Muslim doctor if possible, or
else a non-Muslim female doctor, trustworthy male Muslim doctor,
or, as a last resort, non-Muslim male doctor; a chaperone should be
present. Great care should be taken that the spouses’ gametes are not
confused with those of other patients in the course of the laboratory
procedures.

We should note that the council’s ruling here is very bare. No ev-
idence is cited, and very little explanation is given. However, it is
clear elsewhere that children of permitted procedures are legitimate.
There is indeed a possible precedent for AIH in the medieval legal
handbooks: were a husband to ejaculate, and his wife, or indeed his
female slave, to insert the sperm into her vagina and conceive, the
child would gain nasab to the husband or slave-owner (Jad al-Haqq
1997 [1980]: 3218–19).20 There is no indication in the council’s rul-
ing, however, as to whether or not the forbidden procedures are anal-
ogous to adultery, or rather, in Islamic terms, the broader category of
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zinā, an important theme as we shall see. Zuhayli himself does not
comment, although he includes in his handbook a section of his own
on al-talqīh al-sinā‘ī, here clearly referring to artificial insemination
specifically: between husband and wife this is permissible, but with
the sperm of a ‘stranger’, i.e. between an unmarried man and
woman, it is forbidden because it is ‘with the meaning of zinā’,
which is the delivery of a man’s sperm into the womb of a woman
with whom he has no marriage relation. In addition, this is contrary
to the level of behaviour expected of humanity, akin rather to repro-
duction in plants and animals (Zuhayli 2002: 2649). We might note
generally that while these Sunni thinkers forbid the use of donor
sperm in both insemination and in IVF, the two practices are distin-
guished from one another.

To turn to the opinions of the Shaykhs al-Azhar, Mahmud Shal-
tut, in what is an early (1959) fatwa on al-talqīh al-sinā‘ī, here, prior
to the advent of IVF, clearly referring only to artificial insemination,
is equally stern in his verdict on the use of donor sperm in such pro-
cedures:

Without doubt it casts man into the realm of animals and plants, and
removes him from the human plane, that of noble societies which
weave together their lives with publicly proclaimed marriage con-
tracts … In the eyes of the Islamic shariah, which possesses the no-
ble means of regulating humanity, it is an abominable sin, and a
mighty one. It meets with zinā in one frame: their essence is one.
And their result is one, and that is the placing of foreign male fluid
intentionally in a tilth between which and that man there is no legally
binding marriage contract, which natural law21 and the divine shariah
preserve. (Shaltut 1965: 328) 

With ‘tilth’ (harth), Shaltut is referring to the Quranic verse
(2:223) ‘Women are your fields: go then, into your fields whence
you please’, that is, consider your wives fertile ground in which to
sow your seed.22 Many of these writers slip easily into such mono-
genetic metaphors for procreation, but most are well apprised of the
modern scientific account and its duogenetic consequences.23

Former Shaykh al-Azhar and Mufti of Egypt ‘Ali Jad al-Haqq Jad
al-Haqq, in his fatwa of 23 March 1980, ‘Al-talqīh al-sinā‘ī fī-l-is-
lām [artificial reproduction in Islam]’, agrees that ‘impregnation of
the wife with the husband’s sperm, without doubt of its being ex-
changed or mixed with the sperm of another, be they human or any
animal,’24 is allowed in the law, and will establish nasab relations.
Meanwhile, the use of the sperm of a man other than the husband is
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forbidden and is ‘within the meaning and consequences of zinā’, and
likewise, with regard to IVF procedures, those involving the husband
and wife alone are permissible (1997 [1980]: 3213–14). Jad al-Haqq
elaborates on the consequences of the use of sperm from a third
party:

As for the husband who adopts any unrelated child born of one of
these forbidden techniques, the child is not his child in law, and the
husband who accepts that his wife carries the seed of another man,
whether by actual zinā or what is within its meaning, is what Islam
has called a dayyūth [‘cuckold/pimp’].25

Any child resulting from the methods of artificial reproduction deci-
sively forbidden is perforce not filiated [lā yunsab] to a father, and is
filiated to she who bore him and delivered him due to his being con-
sidered in the condition of a normal birth as an actual bastard [walad
zinā] exactly. (1997: 3214)

Jad al-Haqq goes on to expand on these principles at some length,
the fatwa being some sixteen pages, rather than the two of Majma‘
al-Fiqh al-Islami for example, and styled as the responses to ques-
tions from a doctor; he adduces textual evidence from the Quran,
Sunnah and noted jurisprudents for his positions. As in the ruling of
Majma‘ al-Fiqh al-Islami, he notes that techniques that involve a
third party other than the husband and wife are pernicious because
they entail mixture or confusion of ancestry (ikhtilāt al-ansāb); Is-
lam rather is solicitous of the purity or healthiness (salāmah) of an-
cestry (1997: 3217–18).26

So, just as husband/wife IVF is like normal sexual reproduction
between them, so the use of donor sperm and eggs and surrogacy
arrangements are, for many authorities, like adultery, zinā in Islamic
terms, ‘with its meaning’ (bi-ma‘nā-hu, i.e. ‘subsumed under it’,
‘considered as such’). The involvement of a third party, or the use of
such techniques by unmarried persons, is thus forbidden because it
is akin to zinā, covering all sexual relations outside a marriage con-
tract, and a heinous crime.27 Its consequences are like those of zinā:
the bringing into the world of people who are children of unmarried
parents, without a properly defined place in society, and thus de-
structive of it. Thus the legal consequences for relatedness share in
those of zinā: the child is akin to a ‘bastard’, a child of zinā (ibn /
walad zinā), which carries a strong stigma and certain legal conse-
quences – in Sunni law, no relation (nasab) is constituted between
such a child and the ‘father’, although it is with the mother.28 Such a
child is also often likened to the ‘foundling’ (laqīt), who has no
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known ancestry, and is thus similarly socially impoverished (as we
saw in the previous chapter), although, again, most scholars do at-
tribute nasab to the mother. Who is to be considered the mother, in
cases of donor eggs and surrogacy arrangements, is a separate issue,
considered below.

As something of a qualifier here, we should note that while
Zuhayli and Shaltut liken donor insemination to zinā, and Jad al-
Haqq extends that analogy to IVF involving donor sperm – and
‘folk’ notions are in accord – the ruling from Majma‘ al-Fiqh al-Is-
lami does not, although it does cite ‘lineage confusion’ as a reason
for prohibiting both. Not all scholars are convinced that the analogy
between these medical procedures and zinā, illicit sex, holds, espe-
cially in the case of IVF: distinguished Syrian Shaykh Muhammad
Sa‘id Ramadan al-Buti (2002: 77) finds this without basis, ‘a fantas-
tic notion far from the rulings of the shariah’. And it is nowhere sug-
gested that carrying out such procedures is an instance of zinā: that
would, it should be noted, entail a possible ruling of execution for
the wife and the donor.29 But all scholars seem agreed that the use of
donor sperm, through insemination or IVF, is prohibited on similar
grounds: the introduction of a third party between husband and wife,
and the confusion of kinship relations (see Salamah 1998: 87 for a
full list of references).30 The rulings of Majma‘ al-Fiqh al-Islami and
Jad al-Haqq further agree that this prohibition is extended to the use
of donor eggs in IVF procedures, and that is the consensus position.
But, as we will see shortly, these are not identical cases: the use of
donor sperm and donor eggs are distinct issues, as are, again, donor
insemination and the use of donor sperm in IVF procedures. Finally,
surrogacy arrangements are forbidden on the majority of opinion on
similar grounds (on all of the above, see Salamah 1998 for copious
additional references).31

What of the saying of the Prophet that we encountered in Chapter
1, ‘the child to the [marriage] bed, and to the adulterer the stone’ (al-
walad li-l-firāsh wa-li-l-‘āhir al-hajar): could this not provide a
precedent for arguing that a child of donor sperm could be legiti-
mately related to the ‘social father’, the husband? Jad al-Haqq in-
deed mentions the principle early in his fatwa, as part of a general
exposition of how solicitous Islam is of the preservation of the fam-
ily and kin relations. There are ways of interpreting the saying that
might obviate such a suggestion, but he is quite explicit: ‘when a
woman who has a husband is pregnant by zinā with another man or
through rape, her pregnancy is related [yunsab] to her husband, not
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to he who committed zinā with her or raped her’ (Jad al-Haqq 1997:
3217). That is the last we hear of the matter from Jad al-Haqq, but
Salamah’s (1998: 146) useful survey is more explicit: ‘this child will
be related to the husband, because the marriage bed is his, although
it is a mighty sin that the husband accept this situation, and he can
dissolve his relation to this child through repudiation [li‘ān] of his
wife, who delivered it by means of zinā, “for one should not relate a
child to oneself that is not one’s own”’, here citing classical jurist Ibn
Taymiyah (d. AD 1328). Certainly, one should stress, none of the
Sunni thinkers referred to here use the Prophetic saying to argue a
case for donor insemination: the use of donor sperm is beyond the
pale.

Donor eggs, surrogacy and the maternal relation
While the focus of the debate above over ‘donor gametes’, as much
Western discourse would have it, was on the use of donor sperm, the
prohibition on its use was extended to the use of donor eggs and sur-
rogacy arrangements on similar grounds: that it confuses lines of fil-
iation. The child of donor sperm is equated with the bastard, who has
no father, but is related to his mother. The question of maternal rela-
tion in the unwelcome event of a procedure using a third, female
party – an egg donor or gestational carrier – remains problematic:
should the mother be the genetic mother, the source of the egg, or the
gestational carrier?32 This has proved a thorny question in the West
as well: witness the custody battles ensuing in the US after gesta-
tional surrogates refuse to hand over the children they have carried
to term for other women (Ragoné 1994; Dolgin 1997).33 

Qaradawi (1990: 563) poses the problem in his own terms, bring-
ing in the distinctively Islamic institution of ‘milk kinship’ (see
Chapter 1), which gives an extra dimension to these Islamic debates:

We are familiar with the milk mother and the rulings concerning milk
siblingship. Now we have realised that people have two ties to their
mother, a tie of creation and inheritance [silat takwīn wa-wirāthah]
whose origin is the ovary [asl-hā al-mabīd], and a tie of pregnancy
and nurture [silat haml wa-hadānah] whose origin is the womb [asl-
hā al-rahim]. Until now, the tie of the womb was applied to both by
extension. But what if now the two relations [nisbatān] branch out,
the creation from one woman and the nurture from another? Where
does the tie of the womb stand vis-à-vis ovary filiation [bunūwat al-
mabīd]?34 What are the rights of the nurturer and what are the legal
consequences?35
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Qaradawi leaves the question unanswered here, although else-
where he plumps for the gestational carrier (Shah 1995: 114). Indeed
most, although not all, Sunni authorities have been reluctant to as-
cribe any relation to the genetic mother in these cases, and have pre-
ferred to ascribe full maternity to the woman who bears and delivers
the child.36 So Shaykh Muhammad Kana‘an in my interview with
him cited the Quranic verse, ‘Their mothers are those only who gave
birth to them [waladna-hum]’ (58:2), telling me that this shows that
wilādah, parturition, is the operative principle, and another verse,
‘With much pain his mother bears him, and with much pain she
brings him into the world’ (46:15). ‘So the mother is she who carries
the child, and tires herself’, Shaykh Kana‘an concluded.37

Tuhmaz (1987: 27) – not an enthusiast of assisted reproduction in
general, as we have seen – argues likewise, but admits the difficul-
ties in the case of a surrogate mother, who carries a child for a
woman who cannot do so herself, in Arabic a ‘hired mother’,38 a fur-
ther example of the ‘social and moral chaos’ that NRT have brought
to the ‘enervated societies of the West’ (1987: 71). What if the sur-
rogate refused to hand over the baby?

What then is the extent of the relation of the provider of the seed
[nutfah] with the child?39 Is there not some type of relation of part
and whole [juz’īyah] between her and the child?40 If the swallowing
of a little milk taken by a nursling from the breast of any woman cre-
ates a relation of legal motherhood [milk kinship, again] … then still
more appropriate is it in this case that there be instituted a relation
of motherhood and part and whole between the seed-sowing woman
[i.e. the genetic mother] and the child.41 Thus in the modern age the
child could have three mothers: the deliverer, the seed-sower and the
breastfeeder. But how can this child be related to the husband when
there is no link of marriage between him and the hired surrogate?
(1987: 72)42

A minority of Sunni thinkers do indeed ascribe motherhood to the
genetic mother, the egg provider, in such hypothetical scenarios.43

But, again, these novel possibilities of relatedness are not pursued:
rather, such procedures are disallowed. The ‘logic of substance’ is
not followed through. It is rather the issue of the presence and ab-
sence of socially legitimated relations between the parties involved
that is emphasized: in particular, reproductive relations have to be
sanctioned by marriage.

Here a further issue arises due to the permissibility of polygamy
in Islam. This raises the possibility of procedures involving more
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than two people, where ties of marriage exist between those individ-
uals: a husband’s sperm can be used to fertilize the egg of one wife
and the embryo implanted in the uterus of a second wife.44 If the
problem lies in procedures involving persons not linked in marriage,
why should this not be allowed? Indeed, many minor, less well-in-
formed shaykhs whom I questioned on this matter could see nothing
wrong with it: the social logic seems satisfied. A 1984 fatwa from al-
Majma‘ al-Fiqhi al-Islami, the organ of the Muslim World League,
based in Mecca, allowed such a ‘two wives’ procedure (my term, not
theirs) in the course of its seventh session.45 However, this was then
rescinded in the eighth session in 1985, when it was prohibited to
implant an embryo in a second wife.46 The stated reasons for the
change were that the gestational carrier, the co-wife, might have had
sex with the shared husband around the same time that the embryo
formed of the other wife’s egg and the husband’s sperm was trans-
ferred; one would have no way of knowing if a resulting pregnancy
was the issue of the transferred embryo or of the egg of the gesta-
tional carrier herself, thus entailing the problematic ‘confounding of
the lineages’ (al-Majma‘ al-Fiqhi al-Islami 2007a: 161–62). As
Salamah (1998: 102 n. 1, 103) points out, this would only be a prob-
lem if motherhood was to be attributed along genetic lines, a posi-
tion clearly implied by the council’s initial ruling. He is clear that he
finds this mistaken, preferring rather the majority opinion that it is
gestation and delivery that constitute maternity; he is equally clear
that such arrangements should nevertheless be prohibited, the cur-
rent consensus position, as we have seen. When we go beyond these
Sunni opinions to those of some Shiite authorities, however, we will
find the latter more willing to take up these possibilities.47

To finish with some still more abstruse issues, the concern regard-
ing the confusing intrusion of third parties extends to the possibility
of sex organ transplants that might transfer the genetic characteris-
tics of their previous owner to a resulting child (such transplants are
medically feasible, if practically unattested, as far as I am aware).
Thus Majma‘ al-Fiqh al-Islami resolved to prohibit such operations
(Resolution 59/8/6, ‘In the matter of transplanting reproductive or-
gans’, from the sixth session in Jeddah 14–20 March 1990, cited in
Zuhayli 2002: 5183), citing the findings of a medical organization in
Kuwait (probably the Islamic Organisation for Medical Sciences
mentioned above) and noting that ‘the testicle and the ovary continue
to bear and secrete the inherited characteristics’, even after trans-
plantation, which is therefore forbidden.48 Here, then, ‘genetics’ are
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paramount. Those reproductive organs that do not carry inherited
characteristics could, however, be transplanted, and this then in-
cludes the uterus, as the doctors who carried out the world’s first
uterus transplant in Saudi Arabia noted: ‘The Islamic religious posi-
tion on uterine transplantation was clarified in March 1990, before
initiation of this project, when the Islamic Jurisprudence Council
[i.e. Majma‘ al-Fiqh al-Islami] approved the transplantation of re-
productive organs that do not transfer genetic coding’ (Fageeh et al.
2002: 246).49

To sum up so far, while we have here a rich and varied set of de-
bates, there is a broad consensus among Sunni writers regarding ar-
tificial insemination and IVF treatments: they find medical
intervention to help resolve problems of fertility admirable, so long
as it follows the paradigm of reproduction within a marriage con-
tract. Procedures involving a party other than the husband and wife
are, roughly speaking, assimilated to sexual relations outside the
bounds of a marriage contract (zinā), strongly prohibited. The use of
donor sperm is thus paradigmatically unacceptable, and by extension
so is the use of donor eggs and gestational surrogates, despite the
possibilities opened up by the permissibility of polygamy in Islam.
In the case of the latter procedures, maternity would, in the majority
view, be awarded to the gestational carrier and not the genetic
mother, although the Sunni thinkers see difficulties here, as have leg-
islators elsewhere.

Notes

1. There is a tendency in the Islamic literature for artificial insemination
and IVF to be run together under this heading.

2. A very distinguished fertility specialist working in London told me
that when contributing to a BBC documentary on these issues he had
noted that, in Britain, research on embryos is not allowed after fourteen
days, when the embryo is considered a living being. A Sunni cleric who
was there to contribute leapt from his chair, crying ‘al-hamdu lillah’,
‘Praise be to God! In Islam it is said that the soul [rūh] comes on the
fourteenth day!’ The issue is controversial, and important for discussions
of the permissibility of abortion: classically, the soul entered the foetus
after 120 days, but this is increasingly contested.

3. Witness: Atfāl al-anābīb: bayna-l-‘ilm wa-l-sharī‘ah (‘Test-tube ba-
bies: Between science and the shariah’) (Salamah 1998); Al-istinsākh:
bayna-l-‘ilm wa-l-dīn (‘Cloning: Between science and religion’) (Mis-
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bah 1997); the almost identical Al-istinsākh: bayna-l-dīn wa-l-‘ilm
(‘Cloning: Between religion and science’) (Yasin 2000); the very, very
similar Al-istinsākh al-jīnī: bayna-l-‘ilm wa-l-dīn (‘Genetic cloning:
Between science and religion’) (Taha 2000); and Al-istinsākh: bayna-l-
‘ilm wa-l-fiqh (‘Cloning: Between science and fiqh’) (Sa‘di 2002). As
variants, we have Al-istinsākh al-basharī: bayna-l-tahlīl wa-l-tahrīm
(‘Human cloning: Between permission and prohibition’) (Hamid 1999),
and the edited collection Al-istinsākh: jadal al-‘ilm wa-l-dīn wa-l-
akhlāq (‘Cloning: The debate between science, religion and ethics’) (‘Ul-
wani 1997). Cloning also provides the opportunity for ‘interfaith’
dialogue, as in Al-istinsākh: bayna-l-islām wa-l-masīhīyah (‘Cloning:
Between Islam and Christianity’) (Markaz al-Dirasat wa-l-Abhath al-Is-
lamiyah-al-Masihiyah 1999).

4. Rather reminiscent of Fortes’s (e.g. 1953) notion of ‘complementary
filiation’, one cannot help but observe.

5. I.e. the shaykh in chief at the distinguished al-Azhar University in
Cairo.

6. Mujtama‘āt, shu‘ūb wa-qabā’il: Shaltut is alluding to the famous
Quranic verse (49:13): ‘We made you into nations and tribes, that you
might get to know one another.’

7. As another shaykh remarked to me, ‘in the human the orphan [yatīm]
is who has lost his father, in the animal it is who has lost its mother’.
And compare Jad al-Haqq (1997: 3228): ‘The orphan from a son of
Adam is from the death of his father and from the animal from the death
of its mother.’

8. Maintenance and inheritance may also be due from the maternal side;
here circumstance and legal variation play a part.

9. Anees (1984: 112) quotes this same passage in his own Islamic analy-
sis of donor insemination.

10. Of course, this could also imply that they are not a necessary part of
the life of the individual, although they are necessary for the continuation
of the human species. Tuhmaz (1987: 37) discusses this, and notes that
children may also be an affliction and source of discord (fitnah).

11. ‘It was among the most prominent issues of the hour in the world’
(al-Majma‘ al-Fiqhi al-Islami 2007a [1985]: 162).

12. Although a fatwa, issued in 2001 by the al-Azhar committee headed
by current Shaykh al-Azhar Tantawi and prohibiting surrogacy arrange-
ments and the use of sperm postmortem, reached the global media (Haw-
ley 2001). Some issues are clearly still alive (see Hamiyah 2004: 95 n.
2). I have heard persistent accounts of more recent debates still within al-
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Azhar concerning surrogacy arrangements and the basis for the ascription
of maternity (see below), but I have yet to track down published materi-
als.

13. As distinguished Syrian Shaykh Muhammad Sa‘id Ramadan al-Buti
(2001: 193) remarks in response to a question on the topic: ‘When this
theoretical possibility becomes applicable and a practical reality, then is
the time for questions about the notion which is running around your
imagination … As for now, seek delivery from much of your ignorance
regarding your present concerns.’

14. The following is a representative opinion: ‘There was an agreement
that the Islamic legal viewpoint is that fetal sex selection is unlawful
when it is practiced at a national level, while on an individual basis,
some of the scholars participating in the seminar believe there is nothing
legally wrong with the attempt to fulfil the wish of a married couple to
have a boy or a girl through available medical means, while other schol-
ars believe it is unlawful for fear that one sex might outnumber the other’
(from the Islamic Organisation of Medical Sciences, ‘First seminar: Re-
production under the light of Islam’, websource available at www.islam-
set.com). Clearly this is something of a fudge, although one backed by
some practitioners (e.g. Kilani and Haj Hassan 2001), who would like to
be free to assist in ‘family balancing’.

15. The genitals and anus should not be revealed to anyone but one’s
spouse. Another problematic issue is that of masturbation in order to pro-
duce sperm for analysis and use in treatment: self-masturbation is con-
sidered by the majority of scholars to be prohibited, as a form of
sexuality beyond that between a married couple (as Musallam [1983: 34]
notes, masturbation by the wife’s hand is licit). However, it is worth not-
ing that generally allowances are made in Islam in case of necessity
(darūrah), and also, in the Shiite texts I work with here, severe difficulty
(haraj), under both of which headings infertility may fall.

16. Mahmud’s vision being rather a literal one of what this might entail.
Clearly this was in the very early stages of awareness as to what these
procedures involved (cf. Inhorn’s [1994: 337–40] reports of such early
fears amongst lay people in Egypt; similar misapprehensions are apparent
in the early reactions in Britain [Pfeffer 1987]). Compare Qaradawi’s sub-
sequent, more discriminating use of terminology and comment on ‘test-
tube babies’, cited above.

17. Some further examples would include that of Shaykh Buti of Syria,
who is reluctant to allow any form of IVF on the grounds that it opens
the door to all manner of unwholesome prospects, notably the ‘confound-
ing of genealogy’ we will encounter below (Buti 1998: 240, 242; 2002:
77, 88; but Salamah 1998: 90 seems to suggest otherwise). See Salamah
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(1998: 89ff.) for some other contrarians.

18. Note again that the published ruling of the council conflates IVF and
artificial insemination under the one heading of ‘artificial conception’.

19. This, besides such periphrases as ‘a man other than the husband’, is
the characteristic way of referring to what are in English termed sperm (or
egg) ‘donors’ (although mutabarri‘, a straight translation of the latter, is
sometimes used), or ‘third parties’: this use of the ‘stranger’ (ajnabī or
gharīb, also ‘foreigner’) is part of the broader rhetoric that opposes the
‘near’ (qarīb) and intimate to the ‘distant’, with whom relations are prob-
lematic. One might note how the English ‘donor’ implies a discourse of
alienable property, while the Islamic ‘stranger’ invokes rather a vision of
the disruption of social relations. I have explored these issues more fully
elsewhere (Clarke 2007b).

20. Tuhmaz (1987: 67) is most critical of the use of this precedent in
discussions of contemporary artificial insemination and IVF treatment: he
points out that the argument occurred in a very different context, and ar-
gues that it cannot be used to imply that such a procedure is lawful.

21. Al-qānūn al-tabī‘ī. ‘Nature’ has been a key theme in anthropological
debates over medically assisted reproduction in Euro-America (Strathern
1992a). Islamic thinkers make frequent use of tabī‘ī, ‘natural’, ‘normal’,
which alludes to God’s ‘stamping’ of each part of His creation according
to His model. Human nature is to do good, people being tempted into
sin, illicit sex for example, only by Satan. So although ‘nature’ is a fea-
ture of this Islamic discourse, it is not in the sense of a fundamental ani-
mal component of human behaviour over which is laid ‘culture’. A
bastard would not then be a ‘natural’ child: such behaviour is decidedly
unnatural from an Islamic perspective.

22. This ‘monogenetic’ image of procreation, which has resonances in
‘folk’ ideas, has been extensively discussed by Delaney (1991: chap. 1).
Jad al-Haqq gets into difficulties, as it seems to me, by extending the
‘tilth’ to refer to a donated egg: if the egg of another woman were used
then ‘the wife would not be a tilth in this condition for her husband’;
conception would result from ‘the husband and a woman forbidden to
him and not really a tilth’ (1997: 3221). The fatwa bears witness to some
distinctly unscientific thinking, as in this discussion of the hypothetical
gestation of a human embryo in an animal womb: ‘This creation will ac-
quire the characteristics of this female … Have you not seen when the
donkey mounts the horse and it conceives, is their fruit that of just one
of them!!? It is another creation in form and nature … if [the embryo]
were removed after its creation and animation, and were returned to the
womb of the wife, there is no doubt that it may have acquired many of
the characteristics of the female animal whose womb contained it … this
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creation would issue other than human in its nature, indeed like that
whose womb nurtured it, because of the inheritance of its characteristics
and nature’ (1997: 3222–23). One should equally avoid marrying a beau-
tiful woman of dubious morals, for virtue and vice may likewise be in-
herited.

23. Tuhmaz, who in these matters is the most consistently rebellious of
the published shaykhs I have read, is reluctant to cede ground to modern
scientific notions so easily: ‘some of [the early Arabs] thought that the
foetus grows with the sperm of [the man who has sex with a pregnant
woman], and increases its hearing and sight, and the foetus is like the
son of the first man who had sex, by whom the woman was pregnant,
and of the second. But doctors today deny that, and do not think that the
sperm of a man having sex with a pregnant women has any effect on her
foetus during its time inside her womb, as the foetus is inside the protec-
tive covering which surrounds it completely and separates it from the
outside environment, and the foetus obtains its nourishment during the
period of pregnancy from the mother’s blood circulation through the pla-
centa … But the noble sayings of the Prophet … are right … How often
it is that the facts which scientists refused and denied in the past are sub-
sequently established by science’ (1987: 23).

24. The concern that animals might become involved in these processes
is a persistent theme throughout the fatwa (cf. Salamah 1998: 114ff.,
147f.). I could not say what has inspired it.

25. Jad al-Haqq explains the term in a footnote (1997: 3214 n. 1): ‘he is
the man who has no sense of ghayrah [honour/self-respect/jealousy] over
his family’ (compare his subsequent [1997: 3224] comment that donor
insemination destroys the karāmah [nobility/self-respect] of men). Cf.
the hadīth: ‘Three persons shall not enter the Garden: the one who is dis-
obedient to his parents, the pimp [dayyūth], and the woman who imitates
men’ (cited Qaradawi 1994: 233). It would seem that these are the worst
disturbers of the social order.

26. ‘Mixing’ (ikhtilāt) is a problematic issue more generally, preeminently
in the case of the mixing of men and women, which is carefully regulated,
by use of separation and veiling, in order to avoid the occurrence of illegal
sex.

27. Such sentiments are not just ‘Islamic’. It may be worth bringing in a
Maronite Christian perspective (al-Maktabah al-Buliyah 2006: 99ff.):
while all medically assisted conception is prohibited under Catholic pre-
cepts, recourse to a third party is a clear violation of the union between
the couple. As a matter of manners (adabīyan), it is forbidden; indeed it
is a type of zinā and leads to the corruption of family relations. Artificial
insemination by husband, on the hand, while forbidden by the Church
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(kanīsīyan), is morally (akhlāqīyan) permissible.

28. Cf. the discussion by Ibrahim (1990: 155), who cites Shaykh ‘Abd
al-Latif Hamzah as a lone exception arguing that the child does not in-
herit from the mother either, incorrectly, in Ibrahim’s considered opinion,
and against the consensus. Contrast this comment from a (Shiite) doctor:
‘It’s not ibn zinā if everyone knows about it’. That is, such procedures
could become socially sanctioned, although he is perhaps unduly opti-
mistic: as we will see, patients undergoing donor treatments in Lebanon
are, according to the doctors I spoke with, generally extremely concerned
about confidentiality in such matters precisely because they fear the opin-
ion of wider society.

29. Both Dr Abu Sari‘ ‘Abd al-Hadi (1994: 72ff., 99), professor of fiqh
in the Women’s College of Riyadh, and Tunisian author Muhammad Bin
Ibrahim (1990: 155), for instance, explicitly note that the use of sperm is
‘like adultery’ (ka-l-zinā), but not an instance of it that necessitates the
hadd punishment. Zinā requires actual sexual relations.

30. So in technical terms, Buti (1998: 240, 242; 2002: 77, 84) relies on
the principle of sadd al-dharā’i‘ (‘the blocking of means’ [to evil]).

31. Hamiyah (2004: 95 n. 2) cites a Dr ‘Abd al-Mu‘ti Bayumi of al-
Azhar as allowing (in 2001) surrogacy as akin to a contract hiring a wet-
nurse (see next chapter for comparable Shiite arguments). His opinion
was rejected by his colleagues.

32. Or neither or both, of course, as some Shiite commentators note (Ri-
dawi 2002: 87; M. R. Sistani 2004: 424; ‘A. al-K. Fadlallah 2007: 59).

33. This question has also provoked rabbinical debate, complicated by
the matrilineal transmission of Jewish identity (Kahn 2000).

34. Qaradawi’s choice of terms here is interesting as he seems to privilege
the ovary by using bunūwah, ‘filiation’, in connection with it rather than
the vaguer silah, ‘tie’ or ‘relationship’, which he uses of the womb.

35. It is worth noting that Qaradawi situates the origin of the relation in
either the womb or the ovary, in the organs themselves, rather than in the
egg or the gestational carrier’s blood for example: we will find no easy
explanations of the ‘substance’ type here.

36. As is the case in British law. A Shiite doctor specializing in the use
of donor eggs (as we will see below, some Shiite authorities allow this)
commented: ‘The Sunni position on maternity – it’s not logical, to say
that the mother is the woman who carries the child and then not allow
egg donation.’

37. This is a common argument; so too e.g. Shaykh ‘Ali Tantawi among
many others (Shah 1995: 114; Salamah 1998: 137).
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38. Umm musta’jarah; or ‘hired womb’ (rahim musta’jarah). This leads
Sayyid Muhammad Rida Sistani (2004: 314ff.) to devote a learned sec-
tion to whether or not such an arrangement might legitimately be the
subject of an Islamic contract of hiring (cf. Salamah 1998: 127ff.). The
womb is also sometimes said to be ‘borrowed’ (musta‘ārah); the occa-
sional umm badīlah (lit. ‘exchange mother’) looks like a straight calque
of ‘surrogate’. Compare the rabbinical ‘innkeeper’ (Kahn 2000: 154), and
the French porteuse.

39. Elsewhere also the ovum (buwaydah). Note that nutfah can refer to
both the male and the female reproductive contribution, although it is
most readily associated with the male.

40. This idea is often used where English might talk of consubstantiality:
it alludes to the saying that the child is a ‘part from the whole’ (juz’ min
al-kull), or a ‘portion’ (bid‘ah) of the parent (cf. Benkheira 2001a: 9 n.
15).

41. Ibrahim (1990: 156–57) cites one Shaykh ‘Abd al-Basit writing in
al-Wa‘i al-Islami as suggesting, rather counterintuitively one cannot help
feeling, that while full motherhood should be awarded to the gestational
carrier, the provider of the egg should be considered as a milk mother.

42. I have examined the parallels between surrogacy and milk kinship in
more detail elsewhere (Clarke 2007d).

43. See Salamah (1998: 135ff.). Zuhayli (2003: 223), for instance,
awards motherhood on genetic lines in the case of surrogacy arrangements
specifically, which he prohibits, as does sometime professor of fiqh at
Amman University Shaykh Mustafa al-Zarqa’, in his own earlier discus-
sion of surrogacy arrangements; he further awards milk motherhood to the
gestational carrier (cited in Ibrahim 1990: 156). Buti (2002: 78, 85)
holds that motherhood must be both genetic and nurturant and therefore a
child of donor eggs or a surrogacy arrangement should be considered a
foundling (laqīt) with respect to its mother. Shaykh ‘Abd al-Khaliq
Nasir of al-Azhar finds both women to be mothers of the child (cited
Hamiyah 2004: 96, note).

44. Although, as one doctor noted, such a procedure is ‘not practical.
Why do it when you can just get the other wife pregnant anyway?’ The
possibility within Shiite Islam of temporary marriages to egg donors
gives this debate added impetus, as we will see.

45. The council’s resolution was avowedly based on the presentation of
Shaykh Mustafa al-Zarqa’ (al-Majma‘ al-Fiqhi al-Islami 2007a: 162;
Salamah 1998: 101), who is thus presumably the authority Tuhmaz
(1987: 72–73) refers to as ‘one of the great modern Islamic thinkers’,
who proposed the two wives solution; Tuhmaz confesses that he is ‘as-
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tonished how such a suggestion could come from such a man’ and how
the Fiqh Council could have adopted such a suggestion, even though it
later revoked it. Ibrahim (1990: 158) cites, with approval, Shaykh ‘Abd
al-Basit (see note above) as permitting such a scenario.

46. Yacoub (2001: 244) cites Egyptian medical sources as implying that
the verdict was changed to agree with Jad al-Haqq’s 1980 fatwa, although
Yacoub finds that Jad al-Haqq’s discussion here centred on animals, not
humans (cf. Omran 1992: 299, n. 1031). Yacoub also cites Qaradawi as
suggesting womb transplants (see below) as an alternative to surrogacy
arrangements.

47. To pre-empt that, Salamah (1998: 103–4) cites a Shiite Shaykh
Muhammad ‘Ali al-Taskhiri as suggesting that the co-wife gestational
carrier’s sexual relations with the shared husband could be regulated so
that no such possibility might arise (and see Hamiyah [2004: 95 n. 2] for
a similar argument by a shaykh at al-Azhar); Salamah dismisses the pos-
sibility as contravening the principle that law is not founded on reason
alone and the well-attested precept that a man may have sex with his wife
when he wishes.

48. See also Hathout (1991: 116). I have also found two fatwas concur-
ring with this from Shaykh Salih al-Ghanim al-Sadlan, a professor at the
Imam Muhammad bin Saud Islamic University in Saudi Arabia, in the
Arabic women’s magazine Sayyidati (vol. 22, no. 1106, 18–24 May
2002), so the topic holds some popular fascination. Yacoub (2001: 267),
a commentator rather than a religious specialist, agrees with regard to tes-
ticle transplants, but toys with the idea that ovary transplants between
women married to the same man might be less problematic.

49. But against this, Dr Ahmed al-Tayyib, president of al-Azhar Univer-
sity, writes in women’s magazine Sayyidati (vol. 23, no. 1185, 22–28
Nov. 2003) that womb transplants are impermissible as, among other
reasons, they entail ‘confounding of relations’ (ikhtilāt al-ansāb).
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Chapter 4

MORE TEST-TUBE FIQH

Shiite religious authorities share the Sunnis’ commitment to sci-
ence and medical progress; indeed, the Lebanese Hezbollah, like

their Iranian models, have made such a commitment a core part of
their revolutionary platform (Abisaab 2006: 233). Shiite authorities
likewise for the most part find assisted reproductive procedures in-
volving a husband and (one) wife unproblematic as long as care is
taken regarding the uncovering and manipulation of the private parts
by those normally forbidden to do so.1 However, we find a diversity
of opinion regarding the use of third parties in assisted reproduction,
and the consequent relations. Some of these opinions are strikingly
less restrictive than the Sunni consensus. Where unsure of the cor-
rect ruling, Shiite scholars sometimes have recourse to enjoining
caution upon their followers rather than making a definitive pro-
nouncement. As previously discussed, the structure of religious au-
thority is rather different in Shiite Islam: we are primarily interested
in the opinion of their ‘sources of imitation’, the marāji‘. The struc-
ture of the chapter reflects this: rather than deal with the issues topic
by topic, I take the opinion of each marja‘ in turn. In Lebanon, as I
was told, the most important sources to be considered are Ayatollahs
Khamene’i of Iran (and Supreme Leader of the Islamic Republic),
Fadlallah of Lebanon and Sistani of Iraq, although I was also ad-
vised by some in jurisprudential circles to consider the opinion of
Ayatollah Muhammad Sa‘id al-Hakim, also based in Najaf, Iraq, as
a reliable control, as it were. In terms of Shiite scholarship more
widely, this is a small and rather idiosyncratic selection, but it is rea-
sonably representative of the spectrum of opinion and should serve
to make the important points. I draw on published and unpublished
writings, Internet sites and email correspondence, and interviews,
the latter with Ayatollah Fadlallah himself and with those shaykhs
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who represent the other marāji‘. I concentrate on the positions of
these figures, although I also draw on a wide range of other sources
and conversations.

My Shiite sources are more recent than the Sunni ones, and many
of the fatwas seem more immediately reflective of the real-life prob-
lems of these authorities’ followers than do the pronouncements of
the Sunni muftis and councils we encountered in the last chapter.
This may be coincidental, but perhaps reflects the more personalized
relation of marja‘ to follower compared with the general pronounce-
ments of organizations like Majma‘ al-Fiqh al-Islami and state
muftis like Shaykh Jad al-Haqq: these Shiite opinions are not at-
tempts at regulation, while much of the ‘Sunni consensus’ described
in the previous chapter would seem to be just that. We are dealing
with rather different genres, then, but the plurality of competing au-
thorities, as opposed to the ostensible consensus reached (and val-
ued, formally speaking) by Sunni jurisprudents, also perhaps lends,
for the outside observer, a seemingly greater diversity and dynamism
to these debates. As Lebanese Shiite Shaykh Muhammad ‘Ali al-Hajj
(2006: 6) has it, in a useful booklet devoted to legal opinions con-
cerning the freezing of gametes that I draw on frequently here,
‘There is great wealth in the differences of interpretation of our
scholars in this matter.’

Khamene’i

If we turn first to the opinion of Ayatollah Khamene’i, we find a rad-
ical departure from the Sunni consensus regarding assisted repro-
duction.2 Here I have two key sources, first and foremost his book
Ajwibat al-istiftā’āt (‘Responses to fatwa requests’ [Khamene’i
2003]). This is widely available in Lebanon and commonly cited:
one Christian doctor pulled it from his bookcase in the course of my
interview with him, saying that it allows him to reassure Shiite pa-
tients who are worried about the religious ramifications of the pro-
cedures he offers. Unlike the legal handbooks of the other key
marāji‘, this does not constitute a risālah ‘amalīyah, a many-vol-
ume, comprehensive compendium of Islamic rulings (Clarke 2007a:
291–92). Khamene’i’s book is rather a collection of fatwas that take
the form of replies to questions from petitioners. However, on in-
spection of two editions, 2002 and 2003, his answers (and the ques-
tions) vary slightly; there is, then, a certain artificiality to the format.
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I note the important differences and take the more recent as defini-
tive. Secondly, I consulted the ayatollah’s general juridical represen-
tative (al-wakīl al-shar‘ī al-‘āmm) in Lebanon, Shaykh Muhammad
Tawfiq al-Muqdad, whom I interviewed in 2003.3 The shaykh’s
statements are, formally speaking, to be regarded as representative
of the ayatollah’s: in Shiite jurisprudence, only the most highly qual-
ified of scholars, a marja‘ or mujtahid, can give an authoritative
opinion as to the religious law in their own right (see Chapter 2).
However, as discussion deepens, so the lines between the published
position of a marja‘ and his representative’s own reading of it may
perhaps become blurred.

In the collection of fatwas, in a section headed ‘artificial concep-
tion’ (al-talqīh al-sinā‘ī), Ayatollah Khamene’i is first asked (2003,
part 2: 69) if IVF is religiously permissible for a married couple, us-
ing, that is, the husband’s sperm and the wife’s egg. He replies that
it is, although enjoining the avoidance of associated actions forbid-
den in (religious) law such as the sight and touch of the patients’ pri-
vate parts by those not so permitted – that is, by anyone except one’s
spouse. Again, this condition, very restrictive for those wishing to
have fertility treatment, could be lifted where such procedures were
considered as a matter of necessity for the patient, although
Khamene’i does not remark upon that possibility here.4 We might
note that in the 2002 edition his answer is more expansive, stating
that it is not permitted for a ‘stranger’ (rajul ajnabī, i.e. a man other
than the husband) to carry out the procedure if it were to involve
such looking and touching. Although the import is the same, the later
edition seems perhaps to strike a tone more accommodating of pa-
tients’ needs by diminishing the emphasis on this point. He then
notes that ‘the child is related [yulhaq, here and subsequently] to the
spouses, the producers of the sperm and the egg [sāhibay al-nutfah
wa-l-buwaydah, my emphasis]’. This is the characteristic way, in
both Sunni and Shiite texts, of referring to the ‘genetic’ or ‘biologi-
cal’ parents, as they are usually now termed in the West.5

He is then asked whether, given that a wife’s inability to repro-
duce due to a lack of ova can lead to the breakdown of her marriage,
it is permissible in this case to use donated eggs, fertilized with her
husband’s sperm by IVF and then transferred to her womb. He re-
sponds: ‘There is no problem in the shariah in itself, except that the
child born in this way is related to the sperm and egg producers, and
its relation to the owner of the womb is problematic, and they [dual
form: the husband and wife presumably] must take care to exercise
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caution [ihtiyāt] regarding the particular legal rulings of nasab.’ In a
subsequent question (2003, part 2: 70), Khamene’i is asked about
such procedures involving two women married, permanently or tem-
porarily, to one man: Shiite Islam, unlike Sunni Islam, allows tem-
porary marriages for a defined time period in addition to permanent
unions; such marriages involve lesser rights and duties than marriage
proper (Haeri 1989). As a man, one could marry the egg donor for a
day, say, or even an hour, for the duration of the procedure. Is this
scenario permitted, and who would then be considered the mother of
the child? Also, would one wife’s fear of having a child with disabil-
ities transmitted by her own genes allow her to use the egg of the
other, if this were not allowed in itself? This has all by implication
already been allowed, given that no condition of marriage was made
above, and Ayatollah Khamene’i confirms that and the kinship rela-
tions that would result. We might note here that such a marriage with
the egg donor does serve to remove the suspicion that such proce-
dures are prohibited for many authorities (see below), not least of
whom was Khamene’i’s predecessor and mentor, Ayatollah Khome-
ini (Salamah 1998: 102),6 and that temporary marriages in cases of
egg donation are indeed common practice in Iran, according to So-
raya Tremayne (2006, n.d.). The ‘two wives’ scenario is thus widely
accepted, as it was not by the Sunnis, and indeed the device of tem-
porary marriage with an egg donor is a neat legal ruse (hīlah
shar‘īyah) to avoid concerns as to impropriety. Removing the condi-
tion of marriage, on the other hand, as Khamene’i has done, clears
the way for a sister to donate eggs, a common scenario. This would
otherwise have been impossible as Islam prohibits marriage with
two sisters simultaneously.

This is a radical change: on this position, the potentially troubling
use of donor gametes, in this case eggs, is allowed; the problematic
confusion of lines of filiation seems to be obviated by making it
clear that relation follows genetic relation, although the stated prin-
ciple involved is the vague one of being the ‘originator’ of the sperm
or egg. It is the relation with the gestational carrier – in this case the
married woman seeking to remedy her infertility – that Khamene’i
sees as problematic: clearly he does not find the textual arguments
relied on by those Sunnis, the majority, who award her maternity
wholly convincing, although, one might note, many other Shiite au-
thorities in earlier years did so (see below). While this would seem
to raise problems for a woman wishing to profit from the possibility
of using donor eggs, the way would seem to be cleared for surrogacy
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arrangements, although that is not explicitly stated.7 From the same
starting point as the Sunni authorities, Ayatollah Khamene’i has
drawn a very different conclusion: one should be wary, then, of at-
tempting to isolate an underlying, unitary ‘Islamic kinship system’.
Were a married couple to take advantage of this opportunity to use
donor eggs, Khamene’i’s position has important consequences. As-
sociated with nasab relations are concomitant rulings that entail
rights of maintenance and inheritance, and are also key to matters of
domestic privacy and veiling. If it is to be the egg donor that a result-
ing child is to be related to, then a very complex set of relations will
ensue.

Khamene’i is then asked: ‘Is it allowed to fertilise the wife of an
infertile man with the sperm of a stranger [rajul ajnabī, i.e. a man
other than her husband], by placing the sperm in her womb?’ He
replies:

There is no legal obstacle [lā māni‘ shar‘an] to the fertilisation of the
woman with the sperm of a stranger in itself, but forbidden prelimi-
nary actions such as prohibited looking and touching and so on must
be avoided. And in any case if a child is born in this way, it is not
related to the husband, but to the producer of the sperm and to the
woman, who is [here] the owner of the egg and the womb.8

This is really astonishing when compared with the Sunni positions
we examined above, where the insemination of a married woman
with the sperm of a man other than her husband was deemed clearly
unacceptable, tantamount to ‘adultery’ (zinā). Shaykh Muqdad, as
the Ayatollah’s representative, explained: ‘The key principle to un-
derstand here concerns the nature of zinā. The fundamental principle
is that it concerns the physical act of sexual intercourse. So artificial
insemination with the sperm of a man other than one’s husband, and
similar procedures, are not instances of zinā. Although it is impor-
tant to bear in mind that the husband’s permission must be obtained.’
While Khamene’i is almost unique in allowing donor insemination,9

it is not of course that other authorities necessarily equate these med-
ical procedures with zinā: they have other reasons for prohibiting
them (see below and previous chapter). For Khamene’i, and, inci-
dentally, for most other Shiite authorities, whether or not they allow
the procedure (Hajj 2006: 34), the child is legitimate (shar‘ī). This
then raises the problem of whom the child is related to. Certainly
what a couple resorting to treatment with donor sperm or donor eggs
would be hoping for is that the child be related to them both; but no,
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the child is related to the genetic parents, to the ‘owners/producers’
of the sperm and egg, and not to the social parents, not even, it would
seem, a wife carrying a child conceived of a donor egg, although
Khamene’i recommends caution here.

Again, this stipulation that nasab will follow genetic lines
has complicating consequences for family life, as, in Islamic law,
kinship and its absence entail distinct rights and duties: the child and
his or her genetic parents will have mutual inheritance rights; con-
duct between the child and the couple who have sought treatment
will have to be carefully regulated, as relatedness engenders mar-
riage prohibitions, which further determine rules of seclusion, bod-
ily concealment and comportment. Thus if one is forbidden to marry
a woman – one’s sister for example – one can be in a closed room
with her unaccompanied, see more of her body – her hair for exam-
ple – than unrelated men, and generally deal with her in more famil-
iar fashion. Where such a relation is lacking, as it would be for one
or both spouses for couples using donor gametes on Khamene’i’s
position, the expected intimacy of domestic life would be severely
disturbed. It is hard to imagine people following these stipulations to
the letter, and I challenged a Shiite doctor, a follower of Khamene’i
who provided donor gamete procedures for his Shiite patients, on
this point. Clearly keen to demonstrate that these complexities are
not a practical barrier to undertaking such procedures, he pointed out
that there are other legal rulings that will serve to alleviate such
problems: ‘If the child were male, then there’s no problem because
the mother suckles.’ A boy raises potential problems for the wife: she
would have to veil in front of him when he reached puberty. But if
she had become pregnant by use of a donor egg and, having given
birth, breastfed the child, then a milk kinship relation would be es-
tablished removing the problems of intimacy, a legal device we saw
employed in some cases of ‘fostering’ (see Prologue).10

I then challenged him as to the situation if the child were fe-
male. He thought for a moment: ‘There’s a way… Yes, you can’t
marry your wife’s daughter.’ If the child is female then there is po-
tentially a problem between her and the husband: in the case of the
use of donor sperm where he is not considered the father, we under-
stand. But here the girl will be in the position of a rabībah, ‘step-
daughter’ or ‘ward’, that is, one’s wife’s daughter by another man:
the rabībah is forbidden to the husband so long as he has had sex
with her mother11 (on both counts, see Chapter 1). The doctor con-
tinued: ‘Anyway, the real problem is inheritance – but you can give
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them the money beforehand, make a will and so on. This can be done
in normal circumstances, if you favour one son over the others, or
don’t like one and wish to exclude them. This is perfectly normal, it
even holds up in government courts. If you die before doing that
then, okay, yes there is a problem. But people are religious; they fol-
low all the rules.’ It is not, then, that people simply ignore the con-
sequences of these legal opinions – they do not, but there are ways
and means of circumventing their potential problems.12

Shaykh Muqdad explained the Ayatollah’s position regarding the
use of donor gametes as ‘a good way of tabannī [adoption]’, indeed
‘the best type’ [ahsan naw‘ min anwā‘ al-tabannī]. I queried this,
given my understanding that adoption is formally forbidden in Is-
lam, whereupon we entered the realm of ambiguous distinctions be-
tween full adoption and fostering that we encountered in Chapter 2.
Shaykh Muqdad had been using the term tabannī loosely. ‘Yes, yes,
but in Islam we mean something different – tabannī is rather tar-
biyah, bringing a child up, but not giving it your name, pretending
it’s yours like in the West. So, in the case of donor sperm, you must
not say that this is my son, rather it is not, but it is that of a known
father. If the father is known, then this is better for psychological, re-
ligious, moral and other reasons. If he grows up not knowing his fa-
ther, this could be upsetting. If he’s related to an unknown father,
then that’s another matter.’13 ‘So is that a problem?’ I asked. Shaykh
Muqdad elaborated: ‘No, not a problem, but known [ma‘rūf] is def-
initely better. It could even be unknown [majhūl], but it is much bet-
ter if it is known. The sperm could be obtained from someone qarīb
[‘close’, a relative] or ba‘īd [‘distant’, not a relative], min al-arhām
or ghayr al-arhām [from the inner circle of relatives or otherwise].
Artificial insemination by husband has been around for ages, but by
donor [rajul ajnabī] it’s new.’ So long as the social relationships are
clear, then, all is well. Given the issues of inheritance and intimacy
raised, one might well surmise that the ideal donor would be a near
relative: Shaykh Muqdad raises the possibility without giving it spe-
cial prominence, but doctors do indeed report instances of close rel-
atives donating sperm, as we will see.

Shaykh Muqdad also had some further comments regarding
the maternal relation, for I was keen to clarify Sayyid Khamene’i’s
position regarding a gestational carrier of the egg of another woman.
If maternity is to follow genetic lines, this leaves the question of the
‘nurturing’ role of the gestational carrier, which could perhaps paral-
lel that of the ‘milk mother’, with whom a kinship-type relation is es-
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tablished through her nourishing a child with her breast milk; as we
saw in the last chapter, such a possibility was raised in Sunni discus-
sions, but passed over. Shaykh Muqdad was clear that such a com-
parison was invalid: ‘The producer of the egg is the mother. The
second woman is just a place [for the foetus] to grow: she needn’t
even be a wife. Maybe my wife is sick and cannot carry a child, for
example. I’ve seen American films about such procedures. The rela-
tion with the womb mother is not even like milk kinship.’

Ayatollah Khamene’i also allows the use of sperm after death, in
which he is, again, unusual.14 He is asked (2003, part 2: 70): ‘If
sperm were taken from the husband and after his death an egg from
his wife were fertilised with it and then placed in her womb, then,
firstly, is that deed legally permitted? And secondly, is the resulting
child the child of the husband and legally related to him? And
thirdly, does the child inherit from him?’ Khamene’i replies that
‘[t]here is no problem [lā ba’s] with the stated procedure in itself’,
and finds the relationship to the mother clearly established, although
he is less clear on the child’s relationship to the dead husband, find-
ing it merely ‘not unlikely’ that filiation is also established here, but
without rights of inheritance. And he is later (2003, part 2: 71) asked,
in still more detail: ‘Is it possible to fertilise the wife with the sperm
of her dead husband in the following circumstances? A: after his
death but before the end of the ‘iddah [the ‘waiting period’ before re-
marrying enjoined on a widow or divorcee]. B: after his death and
after the end of the ‘iddah. C: if she were to marry another husband
after the death of her first husband, then would it be possible for her
to conceive using the sperm of her first husband? And is it possible
for her to conceive using the sperm of her first husband after the
death of the second husband?’ Again Khamene’i readily grants per-
mission, finding that ‘[t]here is no obstacle to that in itself, with no
difference between what is before the end of the ‘iddah and what is
after it, nor between if she were married or not.’ It also makes no dif-
ference whether the fertilization with the first husband’s sperm is af-
ter the death of the second husband or during his life; if the second
husband is alive, however, then he has to give his consent.

To reiterate, these positions are, in the context of global reactions
to these procedures, and especially in the context of the Sunni posi-
tions we have just seen, surprising. Ayatollah Khamene’i has, in the
matter of assisted reproduction, seemingly decided on some funda-
mental principles – namely, that these procedures do not constitute
zinā and that nasab relatedness is congruent with genetic relatedness
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– and has followed them through, regardless of the novelty of some
of the ensuing relations. Of course, the arguments are more complex
than this. The brevity of the fatwa format renders the ayatollah’s rea-
soning rather opaque, and Shaykh Muqdad’s explanation was clearly
pitched at a relatively low level for my benefit. However, in his own
survey of Shiite opinion, Shaykh al-Hajj (2006: 21–22) gives a
slightly more expansive account, noting that, as a general principle
of Islamic jurisprudence, everything that is not explicitly prohibited
is permitted (see also ‘A. al-K. Fadlallah 2007: 14), and that
Khamene’i finds that those evidences used by others to prohibit the
use of donor sperm, for example, are in fact themselves only appli-
cable to instances of zinā; that is, it is not just a question of whether
or not assisted conception involving donor gametes can be assimi-
lated to ‘adultery’, but also a question of the exact meaning and ref-
erence of the pertinent religious texts. 

While the terms of the debate more generally can hardly be
gleaned from the yes/no format of the fatwa literature, I do have two
very full accounts: the large and, for me, rather difficult volume by
Sayyid Muhammad Rida al-Sistani (see below), and a much briefer
and easier work by Sayyid ‘Abd al-Karim Fadlallah, supplemented
by my own conversations with the latter, who is, I should stress, not
part of Ayatollah Fadlallah’s school even if he is a member of the
same extended family,15 and a scholar of note and director of higher
studies at one of Beirut’s Shiite seminaries (the Hawzah ‘Ilmiyah).
While a lengthy exposition would perhaps prove tedious, it is clear
from these discussions that the issues are far from cut and dried. A
key Quranic reference, for instance, is the verse beginning ‘And tell
women believers to cast down their eyes and guard their private parts
[yahfazna furūjahunna]’ (24:31) – but guard them from what? While
some scholars argue that this can be extended to include donor
sperm, for example, others argue that the context would imply that
this is restricted to fornication and lustful looks; after all, a woman
is allowed to insert water or medicines into her vagina (‘A. al-K.
Fadlallah 2007: 16). 

Another key text is the saying of the Prophet Muhammad: ‘He
who will receive the worst tortures on the day of judgement is the
man who placed his seed in a womb forbidden to him.’ Again, its ap-
plication is debatable; it is far from clear, for instance, that the em-
bryo transferred to a woman’s womb after IVF is the same as a
man’s ‘seed’, and some authorities in fact use this point to legitimize
embryo donation (‘A. al-K. Fadlallah 2007: 18–21; and see below).16
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Sayyid ‘Abd al-Karim Fadlallah himself feels that by far the most
powerful argument for prohibiting any of these procedures is the
well-established principle of ‘obligatory caution in genital matters’
(wujūb al-ihtiyāt fī-l-furūj; see ‘A. al-K. Fadlallah 2007: 22ff.).
While the general principle is to permit all that is not explicitly pro-
hibited, in certain restricted fields – such as the taking of human life,
for example – the gravity of the matter is such as to enjoin avoidance
as a matter of course. Sexual issues are one such area, as they are
bound up with the reproduction of society, where one must err on the
side of caution.17

Clearly Khamene’i finds none of these arguments wholly con-
vincing.18 His position regarding donor sperm in particular is notori-
ous, and by all accounts created quite a stir when it was first issued;
it was cited by many I talked to in jurisprudential circles in knowing
fashion, with the suggestion, I thought, of his supposed relative lack
of legal scholarship and acumen (see Chapter 2). I cannot comment
on this, save reemphasizing the political dimension to such sugges-
tions, but it hardly seems credible that the ayatollah, with the very
considerable clerical apparatus behind him, would simply blunder.
One can ultimately only speculate as to the reasons for his notable
lack of restriction here,19 but it has had a considerable impact on the
practice of assisted reproduction in Lebanon, as has no doubt the po-
sition of Lebanon’s own Ayatollah Fadlallah, whom we consider
next.

Fadlallah

Ayatollah Muhammad Husayn Fadlallah, as the only Lebanese
marja‘, is very influential within Lebanon. I had the privilege of in-
terviewing him at his Beirut offices in 2004, consulted published and
unpublished writings and his website, and enjoyed many conversa-
tions with Shaykh Muhsin ‘Atwi, the head of his fatwa-issuing de-
partment. Shaykh ‘Atwi, although a very considerable scholar
himself, was always careful to present the sayyid’s opinion rather
than his own: again, under Shiite precepts, only the most senior of
clerics, an acknowledged marja‘ or mujtahid, is qualified to make a
definitive statement as to the religious law. In our earliest meetings
Shaykh ‘Atwi would frequently ring the sayyid on the internal tele-
phone to make sure of his position. When, for example, I asked
about the ascription of maternity in the case of the use of a donor
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egg, he replied: ‘In Sayyid Fadlallah’s opinion it is the egg donor
who is the mother.’ ‘And in your opinion?’ I asked. ‘I don’t have
one,’ he responded. No doubt he has his own perspective on the de-
bate, but in the context of our discussions it would not have been ap-
propriate for him to mention it.

I started my interview with Ayatollah Fadlallah himself by asking
him about assisted reproduction in general. He began by saying that
it can be seen as a way of solving problems with reproduction in the
natural (tabī‘ī) fashion, by using IVF for example. This is permitted
in Islam as long as the sperm is from the husband20 and not from a
stranger,21 in which case the procedure is not allowed, whether the
woman is married or not. Immediately it is clear that his position is
opposite to that of Ayatollah Khamene’i in this respect. It is not that
‘Shiites allow donor sperm’: there is a diversity of opinion, even on
what would seem to be clear-cut issues such as this. ‘People might
say, “A blood transfusion for my wife – no problem. But sperm – no
way!”’ Shaykh ‘Atwi joked one time when we were sitting in his of-
fice, along with another man who had come to ask the shaykh’s ad-
vice on a different matter. ‘Still, legally speaking, a woman could
divorce her husband, then marry another man temporarily, for an
hour or so, get pregnant and then return to her husband’, he mused.
‘But there could be a problem with the ‘iddah [waiting period before
remarriage]’, ventured the bystander. ‘Yes, true. It could be his
brother, not a stranger [gharīb], someone inside the family, so as to
avoid gossip. There could be money involved.’

I was subsequently given a comprehensive compilation of Sayyid
Fadlallah’s responses to individual petitions regarding assisted re-
production sent via email to his website:22 the staff of his offices, in-
cluding Shaykh ‘Atwi, then answer the queries in accordance with
the sayyid’s teachings and the sayyid himself checks them all before
they are sent in return. Exactly such scenarios arise. One woman
asks (in Arabic):

I live in the U.S. and have been married for five years, but without
having had any children. I underwent IVF five times, without suc-
cess. My husband’s sperm count is low, and our chances of having a
child slim. We are thinking of divorcing, and then I will make a mar-
riage contract with my husband’s brother and do assisted conception
with him. And then if, God willing, I get pregnant, his brother will
divorce me after the nine months of the pregnancy and I will remarry
my husband and register my child in his name. Is that religiously
permitted? (Fatwa no. 39,336)
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The reply from the sayyid’s offices reads that, so long as the mar-
riage to the brother is sound, this course is allowed, except that reg-
istering the child in the name of the woman’s first husband would be
impermissible: it should rather be registered in the name of the
brother, the child’s father as the provider of the sperm. In other fat-
was where people have written asking if they can use donor sperm
tout court, the sayyid’s staff have made it clear that they may not, but
have again mentioned this solution, that it would be possible for the
husband to divorce his wife, she wait the obligatory waiting period
of three months or so and then marry the sperm donor temporarily;
then, if she falls pregnant through AI or IVF using the donor’s
sperm, she must wait the necessary waiting period [‘iddah again] for
a pregnant woman, which is until delivery of the child, and then she
can remarry her original husband; the child will, however, be that of
the sperm donor.

While this may sound almost unfeasibly complicated, and I was,
I should say, told of no such cases in Lebanon by my medical in-
formants, anthropologist Soraya Tremayne (2006, n.d.) does report
exactly this solution being used by infertile couples in Iran.23 One
cannot help but think that straight donor insemination would be eas-
ier. ‘Do people do such things [i.e. use donor sperm]?’ I wondered to
Shaykh ‘Atwi. ‘Those who do would have to ask Sayyid
Khamene’i’s office. We don’t know what people actually do with our
advice, but they would ask here and there’. The experts themselves
assume, then, that people test the limits of the shariah and seek out
the legal possibilities that best suit them, in fear of the judgement of
wider society (‘gossip’) as well as that of God.24

Sayyid Fadlallah continued our interview by explaining the back-
ground to his position. In his view, zinā has two aspects: that of the
act of sex, and that of reproduction (injāb), which must take place
within the marriage relation. He would seem, then, to be working
with a somewhat different notion of zinā from Khamene’i, although
again, his exposition here was pitched at a relative layman’s level.
Nevertheless, Fadlallah, like others, does not regard donor insemina-
tion or IVF using donor sperm as zinā per se, and a resulting child is
related to the sperm donor, but is not deemed a bastard.25As he said
to me, ‘From a legal point of view he is his son, but the deed is
wrong.’ To turn to his published work, in his treatise26 Fiqh al-
sharī‘ah (2003, vol. 3: 521), he states: ‘The child is legitimate in
every case in which the entry of the man’s sperm into the woman’s
womb is effected by other than sexual intercourse, or they are fer-
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tilised together outside the womb, whether the sperm was the hus-
band’s or that of another man, and whether this insertion or fertilisa-
tion was permitted or forbidden.’ 

And again, were one to use another man’s sperm or commit some
other forbidden action in the course of the procedure, ‘it would be
sinful [āthiman], and the child is not a bastard [ibn zinā], and nasab
with him is realised as well’ (2003, vol. 3: 524). Such a child is anal-
ogous to a child born of other, forbidden sexual acts: intercourse dur-
ing the menstrual period, the Ramadan fast or the Hajj pilgrimage to
Mecca, for instance. Such children are also legitimate: bastardy is a
status realized only under certain conditions, the result of zinā
proper (M. R. Sistani 2004: 9–15). As regards ‘the entry of the man’s
sperm into the woman’s womb … by other than sexual intercourse’,
we might note here that the Shiites have their own premodern artifi-
cial insemination tradition, a report of a ruling by the Prophet
Muhammad’s grandson, Imam Hasan, interestingly different from
the Sunni equivalent cited in the previous chapter: it concerns the
child of ‘lesbianism’ (musāhaqah), where a woman, after inter-
course with her husband, engages in lesbian activity with a virgin,
transferring his sperm to her in the process and making her pregnant
– no doubt more an example of scholastic debate than a frequent oc-
currence in reality. The child is considered that of the husband.27

Besides finding artificially conceived children to be legitimate,
Fadlallah further agrees with Khamene’i that relatedness is congru-
ent with genetic relation, as regards the maternal as well as the pa-
ternal relation. So he writes:

The origin [asl] of the relation [nisbah] of the child to its fa-
ther is its being from his sperm [nutfah], just as for us [i.e.
Fadlallah, thus indicating that this point is controversial],
the origin of the relation of the child to its mother is its be-
ing from her egg, without there being a role for her nurture
of it in her womb and its being delivered of her. So if an in-
fertile couple, seeking a child, were to resort to the procedure
known as ‘the hired womb’ [al-rahim al-musta‘ārah, i.e.
surrogacy], that is, that a sperm is taken from the man and
an egg from the woman, who is suffering from problems in
her womb which prevent her from bearing a child, and the
two gametes [al-nutfatān] are placed in the womb of a sec-
ond woman and she delivers a child, then the child born of
this second woman is definitely the son of the sperm pro-
ducer, and as for its mother it is clear that she is the egg pro-
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ducer, not the woman who has nurtured the child in her
womb and delivered it. (2003, vol. 3: 523)

Fadlallah has none of the reservations on this point that Khamene’i
noted then. And in our interview, we considered the use of donor
eggs: ‘In the matter of the egg, if we postulate taking the egg of one
woman, fertilising it with the sperm of a married man and placing
the fertilised egg in the womb of that man’s wife, there is an opinion
that says that there is no problem with that [see below]. But there is
a legal debate as to who the mother is. Sayyid Abu-l-Qasim al-Khu’i,
for example, held that the mother is the woman who bears the preg-
nancy [al-hāmil]. Our opinion is that the mother is the egg producer.
In any case, the child is legitimate.’ 

Ayatollah Khu’i was generally considered to be the most
widely followed marja‘ in the world until his death in Najaf in 1992,
and was teacher and mentor to many of the contemporary leading
figures, including both Ayatollahs Fadlallah and Sistani.28 He based
his opinion here, as the Sunni authorities cited in the previous chap-
ter, on the Quranic verse (58:2), ‘Their mothers are those only who
gave birth to them [waladna-hum]’ (‘A. al-K. Fadlallah 2007: 60).29

Fadlallah (M. H. Fadlallah 1995: 10), on the other hand, argues that
the egg is ‘the foundation in the creation of the child, and the sperm
and the egg both have an integral role here’; the gestational carrier is
‘merely a vessel’. In my compilation of fatwas from the sayyid’s
website, this is always made clear to those asking about the use of
donor eggs: in Sayyid Fadlallah’s opinion a resulting child will be
the child of the egg donor. So, for example, a woman writes: ‘I have
been married for more than ten years, but we have not been blessed
up to now with children. So I have agreed with my husband that he
will marry another woman, and she will give me one of her eggs so
that it can be transplanted inside me and fertilised by my husband. Is
there any shariah problem from this angle?’ (fatwa no. 75,082). The
reply comes that there is no problem with this scenario, but she
should be aware that the true mother is the provider of the egg. But
the reply goes on to note that ‘[this is] according to our opinion, but
our teacher Sayyid Khu’i (God rest his soul) thought that it is the
woman who bears the pregnancy that is the mother’, and by men-
tioning this the door is perhaps opened to those who might wish to
adopt that reading, if it were more convenient for them and they
were not strictly bound to the opinion of another marja‘ (see Chap-
ter 2). Sayyid Fadlallah, we should note, unusually, allows his own
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followers a certain latitude with regard to their ‘imitation’ (taqlīd) of
his rulings.

This genetic position, shared by Khamene’i, Fadlallah and
Hakim (see below),30 struck me as the majority view, although in
conversation, Sayyid ‘Abd al-Karim Fadlallah (introduced above
and, again, not part of Ayatollah Fadlallah’s school), who had inves-
tigated the matter in depth, felt that this was something new. Previ-
ously, most authorities had sided with Khu’i (‘A. al-K. Fadlallah
2007: 59):31 the genetic position was the coming thing, and would,
in his considered opinion, fairly shortly – ‘after two or three years’ –
become the new consensus. In his own book on IVF, Sayyid ‘Abd al-
Karim Fadlallah, who shares this view, cites some of the sayings of
Imam ‘Ali, cousin and son-in-law of the Prophet and a figure of great
importance to Shiite jurisprudence, which anticipate, in the sayyid’s
opinion, many of the findings of modern science in this field. For in-
stance, ‘The two seeds struggle in the womb and whichever is the
greater, its likeness issues: if the seed of the woman were greater
then he will resemble his maternal uncles, and if the seed of the man
were greater then he will resemble his paternal uncles’ (2007: 73).
How amazing it is, Sayyid ‘Abd al-Karim Fadlallah comments, to
think that Imam ‘Ali not only knew of the existence of the ovum, but
also of the workings of dominant and recessive genes, centuries be-
fore these were established scientifically (2007: 75–76).32

To return to my interview with Ayatollah (Muhammad Husayn)
Fadlallah, I asked the ayatollah, as I had asked Shaykh Muqdad, if,
were one to suppose the genetic mother the legal mother, one could
not draw a parallel between the gestational carrier and the ‘milk
mother’, who breastfeeds the child (see Chapters 1 and 2). In an un-
published but celebrated lecture at the Middle East Hospital, Beirut
in 1995, Fadlallah was cautious, noting that this was an issue still un-
der debate at the time and not giving his own opinion (Fadlallah
1995: 11). But in our interview in 2004, Sayyid Fadlallah promptly
agreed with my suggestion, noting that he has discussed in his legal
treatises how it is that breastfeeding institutes a relation that entails
marriage prohibition. The basis of that relation is the constitution
(takwīn) of the child, its flesh and bone being generated from the
nourishment provided by the breast milk. This is also present in
pregnancy, and so there is a school of thought, which the Sayyid
holds to be correct, that a relation of prohibition is instituted in this
case also.33 Others, however, he noted, differ in this matter. After the
interview, I sought to confirm the point with Shaykh ‘Atwi, who
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checked with the sayyid: ‘Yes, he has a new opinion. The mother is
the egg producer, but the gestational carrier resembles women pro-
hibited in marriage through breastfeeding. Her legal ruling becomes
that of the milk mother; through the nurture in the womb she be-
comes the nurture mother [umm al-hadānah]. A new ruling.’34 This
ruling also appears in my compilation of website fatwas, where the
sayyid’s offices note in reply to a question from 2007 (no. 71,509)
that the woman bearing the child is ‘ruled as the milk mother’. But
in the most recent reply of all, from 2008, fatwa number 101,180
since the beginning of the database, they write that ‘she has no rela-
tion at all unless she suckles the child after it is delivered, whereupon
it becomes her milk child’. Again we see the dynamism of these de-
bates: such opinions are continuously evolving.

Ensuing relations aside, the question still remains as to whether
these procedures are permissible. In his 2003 discussion of surro-
gacy arrangements cited above, Fadlallah goes on to remark that
these would be permitted if both women were married to the man
(see also Fadlallah 2001, vol. 1: 273), and if there was no require-
ment of prohibited masturbation (i.e. by other than the wife’s hand)35

on the part of the man or uncovering of the woman’s private parts
(‘awrah) before a male doctor, although one assumes that medical
necessity would be considered sufficient justification for these latter
as elsewhere. Were the procedure carried out otherwise, that would
constitute committing a forbidden act (carrying the seed of a man
other than one’s husband), but the child would not be considered a
bastard and would acquire nasab. Here, then, a marriage contract is
required – the ‘two wives’ procedure is allowed – without it, a surro-
gacy arrangement is forbidden.36 So a petitioner wrote to the
sayyid’s website asking:

I have a friend who cannot have children due to a problem in her
womb, and the doctors advised her to ‘rent’ the womb of another
woman. She has been able to find a surrogate in whom will be trans-
planted her – i.e. the woman with the sick womb’s – egg, fertilised
with the sperm of her husband. Is it obligatory for the surrogate to
get divorced from her own husband and marry the sick woman’s hus-
band, even knowing that the egg will have been fertilised in the lab-
oratory by the husband of the sick woman, the source of the egg?
(Fatwa no. 64,460)

The sayyid’s staff confirm that the marriage would indeed be neces-
sary, but go on to note that ‘the couple may find other scholars who
allow it [without such a marriage], and with an eye to the necessity
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of the procedure, it is possible for the couple to follow [taqlīd] their
opinion in this matter’. Again, we should remember that this latitude
in the sayyid’s understanding of taqlīd is relatively unusual.37

But what of the use of a donor egg, fertilized with the husband’s
sperm and transferred to his wife’s womb: if the husband married the
egg donor, that would be permitted, under the ruling above, but what
about without such a marriage? After all, this is not a case where the
sperm of a ‘stranger’ is being introduced into a woman’s womb.
There is some evidence to suggest that the sayyid finds this proce-
dure permissible without such a marriage:38 in the 1995 lecture he
was quite clear that ‘this deed is not prohibited [hādhā al-‘aml laysa
muharraman]’ (Fadlallah 1995: 10; also cited by Hamiyah 2004:
94–95); Shaykh al-Hajj (2006: 32), who seems to have worked quite
closely with Sayyid Fadlallah in the writing of his own survey, also
reports that he allows it. In our interview (in 2004), quoted above,
the sayyid merely noted that ‘there is an opinion that says that there
is no problem with that’, although to my subsequent chagrin I neg-
lected to clarify with him whether this was an opinion he shared:
nevertheless, I sought to do so with the sayyid’s offices immediately
afterwards and understood that ‘the Sayyid has a new opinion, re-
garding the donor egg there is now no need for marriage’. But the
balance of evidence I have at my disposal suggests that the settled,
official view is otherwise, that marriage, even if temporary, between
the egg donor and the husband of the recipient is required. That is
the position declared on the sayyid’s website, and that given to me
by Shaykh ‘Atwi on a later visit (in 2007), and that made clear time
after time in the fatwas in my unpublished collection, where such a
marriage is enjoined, or at least made the subject of ‘obligatory cau-
tion’ (al-ahwat wujūban).39 The latter advice requires the sayyid’s
followers to take the most cautious path here rather than run the risk
of sinning, effectively preventing them from undertaking the proce-
dure without such a marriage, but also serving as a tacit admission
that the jurist is not wholly convinced of the requisite ruling: if they
were, a more definitive statement would be made. Donation between
close, non-marriageable relatives is thus ruled out, as it was not by
Ayatollah Khamene’i.40

We have, then, a complex and nuanced picture as to the legality of
this procedure. For one thing, the distinctions to be made here are
fine and exact: where Western academic discourse is interested in
‘donor gametes’, these Islamic debates distinguish between egg and
sperm, and single and married. And it seems the sayyid may have
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changed his thinking on this matter; certainly he finds the right rul-
ing far from obvious. In any case, complete consistency across the
whole of his organisation in harmony with his developing thinking,
while clearly desirable, is no doubt not easily achieved. There may
too be a difference between relatively conservative public pro-
nouncements, mediated through an array of public outlets, and pri-
vate suspicion and comment that more relaxed positions may be
nearer the truth. Whatever the case, establishing the exact ruling at a
given time is perhaps less important for our purposes here than ob-
serving the complexity, contingency and dynamism of what is, one
should again stress, more a realm of opinion than ‘law’.

Finally, Sayyid Fadlallah has also considered the issue of the post-
mortem use of sperm and finds that a resulting child would be re-
lated to the genetic parents, although it would not inherit from the
father.41 However, ‘the permissibility of the wife undertaking this
deed is not unproblematic, and it is more fitting that she exercises
obligatory caution [as above] by not placing the sperm in her womb
after her husband’s death’ (2003, vol. 3: 524; see also Hajj 2006:
54–58).42 In our interview, he noted that there has been debate over
this matter in Shiite circles, and told me that he is one of those of the
opinion that ‘this is not allowed, because the wife has been separated
from her husband by his death, and so the sperm is not actually from
her husband, just as she could not use his sperm after being divorced
from him’. And Shaykh ‘Atwi confirmed this for me, ringing up the
sayyid: ‘Have you changed your opinion? No, we remain there.’43

Sistani

That the opinions of Khamene’i and Fadlallah had the highest pro-
file during my field researches was due no doubt to the prominence
of these two figures in the Lebanese Shiite imaginary – the one the
official marja‘ of Hezbollah, the other Lebanon’s most substantial
religious authority – although also due, perhaps, to the fact that they
allow certain controversial procedures, or at least may be thought the
most likely to, as relatively ‘progressive’ figures. However, as I have
noted, I was advised to cast my net a little wider, and in particular to
consider the opinions of Ayatollahs ‘Ali al-Sistani and Muhammad
Sa‘id al-Hakim, both based in Najaf, Iraq, and both generally con-
sidered of a more ‘traditional’ cast than their explicitly Islamist
counterparts Khamene’i and Fadlallah. As we will see, however, that
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‘traditionalism’ does not make them any less alive to these new sci-
entific and medical issues, or indeed necessarily more restrictive in
their rulings on them. 

Sistani’s opinion was, at the time of my fieldwork at least,
not common knowledge. I have already quoted (in Chapter 2) the
otherwise well-informed Shiite doctor who called Sistani ‘the ulti-
mate’ but was not sure of his opinion regarding IVF and the use of
donor gametes. The doctor’s suspicion was that his position is more
restrictive than those of Khamene’i and Fadlallah, which perhaps ex-
plains his own relative lack of interest. I speculate; but I in fact found
it more difficult to establish Sistani’s opinion in detail here, and only
obtained direct statements of it some time after my initial researches,
through email correspondence with his branch offices in Qom (Iran)
and London. This may of course be due to the vagaries of fieldwork;
Sistani’s institutional machinery in Lebanon was, in 2003–04 at
least, more limited than that of Khamene’i or Fadlallah. I did speak
to one of Sistani’s representatives in Lebanon, who was reluctant to
commit himself on what he saw as very complex issues and pre-
ferred to present me with a copy of the recent work devoted to the
topic by Sistani’s son Sayyid Muhammad Rida Sistani, a renowned
jurist in his own right but also a spokesman for the Sistani school in
particular. 

The book, Artificial reproductive techniques (Wasā’il al-in-
jāb al-sinā‘īyah), presents some 700 pages of dense jurisprudential
analysis that took me months to work through. Sayyid Muhammad
Rida Sistani offers what must be a fairly comprehensive survey and
critique of the possible arguments and evidence, but time and again,
he finds the textual proofs that are commonly advanced inadequate
for a definitive answer: this is clearly to be seen as a difficult and ob-
scure area where caution – again, a recognized and respectable posi-
tion for the Shiite jurist to adopt – is advisable. However, such
reticence also reflects both the genre in which he is writing, where
one looks at the arguments from all sides, and the difference in sta-
tus between himself, most distinguished scholar though he may be,
and a marja‘ such as his father, who has taken on the burden of giv-
ing definitive and authoritative responses to the questions of the
masses. Despite Ayatollah Sistani’s prominence, then, as perhaps the
most widely followed Shiite authority of all, my account of his po-
sition here is, unfortunately, less full than that of those above.

From Arabic works I obtained during my fieldwork it was clear
that Sistani does allow assisted reproduction using the spouses’
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sperm and eggs (AI and IVF), but he prohibits donor insemination,
although were it carried out inadvertently (if different men’s sperm
became confused in a clinic, perhaps) a resulting child would be the
legitimate child of the sperm donor and inherit from him. If the pro-
cedure were carried out deliberately, then ‘it is not unlikely’ that the
child will also be legitimate and enjoy inheritance rights over the es-
tate of the donor: it is only the child of zinā proper that is denied in-
heritance (Sistani 2000: 256; 2002, vol.1: 459–60; Hajj and Jawad
2007: 501).44 In my initial researches, I did find mention of proce-
dures where the egg of one woman is fertilized with a man’s sperm
and then transferred to the womb of another woman, as in the use of
donor eggs and surrogacy arrangements, but in the context of the
question as to who is to be considered the mother.45 In his risālah,
Sistani (2002, vol. 1: 460) notes that there are two possible answers
to this question: he finds it debatable that motherhood could be at-
tributed to the provider of the egg, even if caution would advise not
abandoning this possibility. In a fatwa quoted elsewhere (Hajj and
Jawad 2007: 501–2), Sistani again finds the issue problematic and
advises care, this time finding it not unlikely that a relation of mar-
riage prohibition is established between the gestational carrier and
the child, even if it were not ruled that a full kinship relation ap-
plies.46 This latter point was confirmed in more positive form in sub-
sequent (2007) email correspondence between myself and Sistani’s
official website, based in Qom, which stated that ‘the child born to
the woman who gave birth is mahram (mahram means the woman is
not required to wear hijab [‘the veil’] in front of him when he grows
up – if he is a boy that is)’; but ‘in respect of all other rulings pre-
caution must be exercised towards both parties’.

So, if I may extrapolate, Ayatollah Sistani is (understandably) per-
haps not absolutely certain as to whether or not, in God’s law, ma-
ternity is attributable to the egg donor, and thus advises acting as
though it is, just in case: as her relative, for instance, one should
avoid marrying a child conceived of her egg, for fear that this may
indeed be a prohibited act. Sistani is more explicitly decisive with re-
gard to the (hypothetical) question of ‘artificial wombs’: were an
embryo grown in and delivered of such a device, then it is ‘clear’
(zāhir) that the child is related to the providers of the sperm and egg
(Sistani 2002, vol. 1: 460; Hajj and Jawad 2007: 501). Here, then, a
‘genetic’ principle seems to be favoured. This may seem a rather rec-
ondite issue: perusal of Hajj and Jawad’s (2007: 461) comparative
presentation of the fatwas of Sistani and Khu’i reveals that this is a
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commentary on the position of Sistani’s mentor, who held that in
such cases (which he deemed permissible) the child, while related to
the sperm provider, is regarded as having no mother.47 One has the
impression here of learned, measured debates in the scholastic cen-
tres of Najaf and Qom.

These texts are, however, silent on the more practical issue as to
whether infertile women can benefit from egg donation, on the one
hand, and surrogacy arrangements on the other. In my email corre-
spondence, I asked about the permissibility of a series of scenarios,
including egg donation with and without marriage to the egg donor,
and ‘hiring the womb’ of a woman other than the wife – a surrogacy
arrangement, that is – and the brief reply to these stated that ‘The
matters mentioned are all allowed’. Given my previous impression
of a relatively circumspect approach on the part of the Sistani school,
this was surprising and did not reflect the vaguely felt expectations
of Lebanese fertility circles, as mentioned above.48 Appended were
some further fatwas (in English) stating Sayyid’s Sistani’s position
on egg donation: the use of donor eggs is deemed permissible, with-
out marriage to the egg donor being enjoined. They were, however,
silent on the subject of surrogacy arrangements. Scholastic debate
aside, then, like Sayyid Fadlallah, Sayyid Sistani finds the use of
donor sperm clearly prohibited, but that of donor eggs permissible;
however, it seems – if my reading of the correspondence is sound –
that Sistani does not insist on marriage to the egg donor in such sce-
narios. Although widely perceived as a conservative figure, then, his
position here is in fact relatively unrestrictive. He is less sure, how-
ever, than Khamene’i and Fadlallah that the ascription of maternity
should follow genetic lines. To round off the account, the post-
mortem use of sperm is prohibited, but a resulting child would be the
legitimate child of the man who was the source of the sperm, al-
though it would not inherit from him (Hajj and Jawad 2007: 502).49

Hakim

As for Ayatollah Hakim, I visited his branch office in Beirut, where
it was felt that the best thing would be for me to send some written
questions to the ayatollah himself. These were duly faxed to his of-
fice in Najaf, and the staff there emailed back the response, cited
here as ‘Hakim 2004’. I have also made use of two collections of his
fatwas in reply to his followers’ questions, one specifically concern-
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ing cloning and other medical matters (2001), and the other a source
of guidance for Muslims living in the West (2002), as well as my
conversations with his son, Sayyid Haidar al-Hakim, his wakīl (rep-
resentative) in Lebanon.50 Again, I could not claim a wholly compre-
hensive understanding of Hakim’s thought on these complex issues,
but as we will see, his comments open up still further dimensions to
the debate.

Ayatollah Hakim allows assisted reproduction, AI and IVF, in-
volving husband and wife only, ‘as the creation of the embryo does
not differ from the usual except in the circumstances’ (2004). True,
care must be taken concerning the private parts – a problem that
could be obviated if the doctor were the husband of the woman (!) –
and masturbation for the production of sperm. However, these obsta-
cles can be overcome if the lack of fertility constitutes a severe so-
cial impediment (haraj). There is no effect on the relation of the
child to its parents (on all the preceding see 2001: 37–38, 43–44, 48;
2002: 354–56). As for the involvement of third parties, this does not
for Hakim constitute zinā, which is ‘the natural [tabī‘ī] sexual act
between a man and a woman between whom there is no legal rela-
tion’ (2004); there is thus no hadd punishment (again, one explicitly
owed to God – death by stoning or lashes in the case of zinā) due for
those who undertake such procedures (2004; and see 2001: 48;
2002: 354). As to whether or not such procedures are permitted, this
is, it was explained to me, obscure: as such procedures were not
present at the time of the Revelation, there is no clear textual evi-
dence. There are two important points to bear in mind: firstly, as we
have already noted, wherever there is doubt then the ruling should be
permission, and secondly, the result of these procedures is congruent
with that of zinā in that they lead to the creation of a person from
parents whose relationship is illegitimate, which is the rationale for
prohibiting zinā in some of the religious texts. 

Hakim thus chooses to require his followers to exercise caution
(ihtiyāt) here. In the case of the use of donor eggs, Hakim is asked
in one of the collections of fatwas (2002: 352–53) whether one can
take an egg from a female ‘stranger’ (i.e. a woman not married to the
man involved), fertilize it with the husband’s sperm and place it in
the wife’s womb, and to whom the child will be related. He replies
that obligatory caution (al-ahwat wujūban, see above) enjoins not
doing so, but if it were done, the child would be related to the hus-
band and the ‘stranger’, the egg producer, although there is a prob-
lem regarding inheritance and one must come to an amicable
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arrangement regarding that. Sayyid Hakim, then, as we have already
observed, holds that parenthood follows genetic lines, or, rather, is to
be attributed to the producers of the sperm and egg. As for the rela-
tion with the gestational carrier (al-hādinah), it is not one of nasab
as is that with the egg producer, and it is not a milk relation because
that depends on specific conditions, notably breastfeeding, that are
not here realized (Hakim 2004).

Where fertilization takes place outside the womb, the problem is
solely the creation of a person of two illegitimate parents; but where
the sperm meets the egg in the womb, as in artificial insemination,
there is another problem, as there is good reason to think placing
sperm in the womb of a ‘stranger’ is forbidden (2004). Here Hakim
is alluding to the saying of the Prophet Muhammad we encountered
above: ‘He who will receive the worst tortures on the day of judge-
ment is the man who placed his seed in a womb forbidden to him.’51

A similar point comes up during discussions of surrogacy, a ques-
tioner conceding he knows it is forbidden due to ‘mixing of fluids’
(ikhtilāt al-miyāh) (2001: 40), and Hakim elsewhere replying to the
same question by noting that ‘discretion obliges not undertaking this
procedure and the woman not nurturing an egg fertilised with the
sperm of a man not her husband, unless sufficient time has passed
for the egg and sperm not to be considered fluid [mā’], and rather to
be considered in custom as an embryo [janīn]’ (2002: 353).

If the surrogate is impregnated by artificial insemination, that can
be suspected to be prohibited. But if an embryo, no longer ‘fluid’, is
implanted, then ‘this procedure is allowed because it does not in-
clude a prohibited act’ (2004), and the child will be that of the pro-
ducers of the sperm and egg. As for the surrogate, ‘[t]he child is not
hers, and she does not have the right to ask for it or take custody of
it’ (2001: 40–41; see also 2002: 353). However, the ‘two wives’ pro-
cedure is legally permitted: if one wanted to rescue oneself from the
suspicion of doing what is forbidden regarding surrogacy then one
should marry the surrogate mother, in which case the procedure is
completely permissible (2004). The criticism that in such cases lin-
eage confusion (ikhtilāt al-ansāb) would result is not sound ‘because
the egg is fertilised with the husband’s sperm’ (2004): either Hakim
is considering nasab here in its agnatic aspects alone, or he is stress-
ing that the conditions of the procedure make it clear whose egg and
whose sperm are involved, thus making clear the ensuing nasab re-
lations.52
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With regard to this distinction between sperm per se and embryos
formed of donor sperm, a Shiite doctor I spoke to made a similar
point, although on different grounds: ‘There is a cultural aspect to
sperm – if a woman is inseminated with sperm, it’s contaminating
her purity of body,53 mixing with her fluids. In the case of another
man [i.e. not her husband] that’s zinā. But if you remove the egg
from her body, fertilise it with a sperm – just one, by ICSI,54 so not
flooding her with impure fluid, then put an embryo back in the body,
then that’s not zinā. That’s my opinion anyway.’ If the principle in
suspecting surrogacy is the use of fluids, then using the embryo
would seem to clear the way for any woman to carry the child. The
doctor continued:

There are surrogacy scenarios where a sister comes with her brother
and his wife. The wife cannot carry a child, but has viable eggs; the
sister is willing to carry the pregnancy. You do IVF on the eggs and
implant them in the sister, so she is not contaminated with her
brother’s sperm. Or there could be four parties, husband, wife, sister
and egg donor, where the wife has no ovarian function or uterus. You
have to have the donor because you couldn’t inseminate the sister
with her brother’s sperm. The wife will have nothing to do with it
but by law it will be hers because they’re married.

Inspired by the doctor’s account, no doubt more hypothetical than a
matter of common practice, I asked Sayyid Hakim about this sce-
nario and he found no special problem, although one could not of
course marry one’s sister to remove all doubt of wrongdoing here
(2004).55

Regarding the use of gametes after death, ‘[i]f someone dies their
link with this life is cut, and there is no marriage tie, save with mat-
ters concerning the death, such as washing the corpse, inheritance
etc. So both the sperm and egg are those of strangers’ (2004). In one
of the fatwa collections, Hakim is asked (2001: 50–52) about the sta-
tus of a will where a childless man instructs that his wife should be
fertilized with his preserved sperm after his death. Hakim replies
that the will is not binding as the wife leaves her husband’s guardian-
ship (‘ismah) after his death, and it is forbidden to fertilize a woman
with sperm other than her husband’s; therefore she is obliged to re-
fuse the instruction. The most guarded path would be to consider an
ensuing child legitimate, but that circumspection only comes to bear
on the matter of inheritance. If the fertilization took place in igno-
rance of the prohibition, with the participants thinking it permissible,
then the child has the same ruling as a child born of sex in doubtful
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circumstances (walad al-shubhah) – for instance, where the mar-
riage contract was, unbeknownst to the couple, not formally correct
– being legitimate and inheriting and being inherited from. In any
case, the child does not inherit from his father or from anyone who
died before the sperm fertilized the egg, but does from those who die
thereafter.56

So Sayyid Hakim allows procedures involving a husband and
wife but finds those involving unmarried third parties problematic
and advises his followers not to undertake them. If they do then the
resulting children will have full relations with their (biological) par-
ents, except in the matter of inheritance, where care is required.
Some of the problems can be obviated by transplanting embryos
rather than male sexual substances alone, as there is rather clear tex-
tual evidence for prohibiting the latter: by implication then, the way
could perhaps seem to be clear for IVF using donor sperm and eggs,
and for using donor eggs upon temporarily marrying the egg donor,
although again, Hakim is reluctant to give carte blanche here. 

Before we bring this section to a close, it might perhaps be worth
reflecting on why these authorities are so often so guarded in their
rulings. As Sayyid Hakim himself (or whoever was writing on his
behalf) told me in his email to me,

This is common for jurisprudents in situations where they cannot
give a decisive fatwa due to the lack of sufficient evidences or their
obscurity, and here the jurisprudent is rescued by enjoining caution,
to guarantee his guiltlessness before God, praise and exalt Him, due
to the danger of giving a fatwa because of its implication of a judge-
ment on God’s holy shariah.

In this regard, his son’s words to me in explanation of why some em-
inent jurists choose not to assume the marja‘-ship were touching:

It is dangerous. They like studying, reading books and being close to
God. But a marja‘ has to judge and give fatwas – a great many fat-
was! God will ask him on the day of judgement, ‘Why did you give
this ruling, why did you give that ruling?’

Not just held to account for his own decisions, the marja‘ is held re-
sponsible for all those decisions his followers made in accordance
with his guidance, a weighty burden indeed.
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Islamic views on assisted reproduction: A summary

Sunnis and Shiites share a vision of an Islamic society, a system of
rights and duties, based fundamentally on obligations between kin.
Adultery and other confusions of paternity and maternity subvert the
roots of Islamic society and are prohibited in the strongest terms.
However, there are differences of opinion as to how assisted repro-
duction should be placed within this system. 

All are agreed that procedures involving the husband and wife are
permissible and that legitimate children result. Procedures involving
third parties may be assimilated to, although not considered equiva-
lent to, illicit sex by Sunni and some Shiite opinion. For the Sunnis
I have consulted, the status of the resulting children is thus equiva-
lent to, if not identical with, that of bastards: there is no paternity
awarded to the husband in the case of the use of donor sperm, for in-
stance. For all the Shiite authorities I have considered here, even
when the procedures are prohibited the resulting children are consid-
ered legitimate, although matters of inheritance are the subject of
further debate. The permissibility of polygamy in Islamic law raises
the possibility of procedures involving two wives, one providing the
egg, the other carrying the resulting embryo in her uterus. The Sun-
nis have, by and large, decided that such procedures are also not to
be allowed. These are more readily allowed by Shiites. The institu-
tion of temporary marriage in Shiite law allows, under some opin-
ion, the legitimization of egg donation and surrogacy arrangements
by contracting temporary marriages between the husband and the
donor or the surrogate for the required time period.

Thus almost all opinion prohibits artificial insemination by donor.
The exception here is Ayatollah Khamene’i, who holds the most un-
restrictive position of all, and allows AID, along with egg donation,
surrogacy arrangements and the postmortem use of gametes. IVF
procedures using donor sperm (as opposed to direct insemination)
may be allowed by some Shiite authorities, who find that it is the in-
sertion of the sperm itself, rather than an embryo constituted from it,
that is the problem, but the majority of opinion, Sunni and Shiite,
finds such procedures dubious. Again, donor eggs are not allowed by
the Sunnis but are permitted by many Shiite authorities, although of-
ten with the stipulation of marriage between the donor and the hus-
band of the recipient. The same is broadly true of surrogacy
arrangements. In such cases, opinion is divided as to which woman
should be awarded maternity: most Sunni and many Shiite authori-
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ties find the gestational carrier the mother; a minority of Sunni and,
as regards the cases I have considered here, most Shiite authorities
follow ‘biology’, attributing paternity and maternity to the producers
of the sperm and egg that were united to produce the embryo. Where
Shiite authorities allow the use of donor gametes and stipulate that
relatedness follows genetic lines, were their followers to follow the
letter of these rulings some interesting patterns of relatedness would
result.

Taking all the material together, there seems to be wide scope for
variation in opinion and interpretation, a scope fully exploited by the
Shiite authorities, supposedly less constrained in this regard than the
Sunnis. Theoretical debate is open in both cases, and legal opinion is
clearly not static: positions have changed and are still changing. We
should not be surprised to find this openness and diversity of opin-
ion reflected when we turn to the practice of assisted reproduction in
Lebanon. Equally, we should not be surprised to find the sexual pro-
priety of these procedures a key issue, as it is in the Islamic debates.

Notes

1. With the notable exception of Ayatollah Muhsin al-Hakim (not, note,
Muhammad Sa‘id al-Hakim, here ‘Ayatollah Hakim’, whose views we
will consider in detail below), who was the most widely followed marja‘
in the world until his death in 1970, and who held artificial insemination
to be forbidden and a resulting child to have no nasab to the father, the
source of the sperm, for a legitimate child must, in his opinion, arise
from an act of sexual intercourse (I draw here on the account of renowned
Lebanese jurist [d. 1979] Muhammad Jawad Mughniyah [2003: 346],
who corresponded with Ayatollah Hakim on this point [see also ‘A. al-K.
Fadlallah 2007: 57; M. R. al-Sistani 2004: 95, 412]).

2. As Inhorn has noted (2003: 97, 114; 2004a; 2006a; 2006b).

3. I spoke to Shaykh Muqdad again in 2008 and he confirmed the posi-
tions I have related here.

4. He does make the point elsewhere (Khamene’i 2003, part 2: 78–80).

5. I have found sāhib hard to translate here. The word has as basic mean-
ings ‘associate’, ‘possessor/master’ and ‘author/originator of’; while it is a
vague word, its referent seems clear enough here, although the principle
of relation is perhaps not as explicit as one might like. ‘Owner’ would be
a plausible translation elsewhere, but it is nowhere suggested, as far as I
know, that an infertile couple who come to possess donated gametes own
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them, and thus they are the nasab parents (cf. my note on the ‘owner of
the milk’, Chapter 1). In the case of sāhibat al-rahim, ‘owner of the
womb’, i.e. the gestational carrier, clearly ‘producer’ will be inappropriate.

6. So too Ayatollahs Khu’i (Iraq, d. 1992), Fadlallah (but see below),
Ha’iri and Tabrizi (Iran both), according to Shaykh al-Hajj (2006: 33).

7. Shaykh al-Hajj (2006: 31–32), for one, draws the same conclusion re-
garding Khamene’i’s position.

8. The 2002 edition has an extra phrase again referring to the complex
ramifications of this position: ‘one must take care in the matters of inher-
itance and extension of sacrosanctity [nashr al-hurmah]’, the latter refer-
ring to the domain of marriage prohibition and hence intimacy – one can
be intimate with, i.e. not veil before, those one cannot marry, broadly
speaking.

9. In conversation, Sayyid ‘Abd al-Karim Fadlallah (introduced below)
intimated that there were others who shared this view, although he did
not name them. The only other reference I have found is in a volume
published in Beirut comparing the opinions of leading authorities on a
variety of matters: here Ayatollah Bahjat, based in Qom, Iran, is also
cited as finding donor insemination permissible (Mahmudi 2004: 233).

10. As Ayatollah Fadlallah notes elsewhere (1995: 15), a woman foster-
ing could get a lactating sister to breastfeed the child, making her the
child’s milk aunt: ‘this is a legal ruse [hīlah shar‘īyah], but a true one’.

11. As Iranian Ayatollah Sane’i noted in email correspondence with me
(see Clarke 2007a). Shaykh Muqdad makes the same point in a manu-
script article on ‘Reproduction with donor sperm’ (al-talqīh bi-nutfat al-
ajnabī) that he very kindly made available to me.

12. Although it is by no means certain that this doctor really knows
whether these rules are applied within the private sphere, and in any case
one would have thought that most children born of such procedures
would still be too young for many of the issues to be pressing.

13. According to Ayatollah Sane’i, ‘if the owner of the sperm has given
up his sperm ownership, for example he has delivered his sperm to the
sperm bank to be used by anyone, then he is not considered as the father’
(email correspondence with the author [reproduced in full in Clarke
2007a]).

14. A procedure that has provoked considerable controversy in the West,
as in the case of Diane Blood in the U.K.: first refused permission to use
her dead husband’s sperm by the British Human Fertilisation and Embry-
ology Authority, she was later granted permission by an Appeal Court
judgement to export the sperm to Belgium and undertake the procedure
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there, under her rights as a European citizen (Simpson 2001; Carsten
2004: 1–2). According to Hajj’s (2006: 13, 18–19) survey, while all
Shiite authorities, save Ayatollah Muhammad Muhammad Sadiq al-Sadr
(assassinated in Najaf by Saddam Hussein’s regime in 1999), allow the
freezing of gametes, most disallow their use after death and divorce (al-
though Ayatollahs Khu’i and Sistani, for instance, allow it within the
‘waiting period’ [‘iddah] after a revocable divorce). Sunni clerics have
also discussed the matter, and Rispler-Chaim (1993: 23) cites authorities
allowing and disallowing postmortem gamete use, as does Salamah
(1998: 81–83, 97–98), who is clear that prohibition is the majority view
(so too Ibrahim 1990: 159–62), as in the recent fatwa from al-Azhar
(Hawley 2001).

15. The similarity of names is potentially confusing, but I have taken
pains to refer to Sayyid ‘Abd al-Karim Fadlallah by his full name
throughout, as opposed to my use of ‘Sayyid Fadlallah’ or sometimes
simply ‘Fadlallah’ to refer to Ayatollah Muhammad Husayn Fadlallah.

16. Iranian Ayatollah Makarim Shirazi (2003: 470–71), asked about the
permissibility of embryo donation, allows it, although it would be better
not to accept payment for the embryo, he feels. He awards parenthood to
the genetic parents, and, asked if they could, despite a prior agreement to
donate the embryo, ask for the child after its birth, even some years later,
he replies that the most cautious path is to rule that they can with the
consent of the woman who carried the child.

17. Sayyid ‘Abd al-Karim Fadlallah (2007: 39) gives short shrift to ar-
guments from ‘lineage confusion’ (ikhtilāt al-ansāb), but this term
seems to have a different meaning from that in the Sunni discourse, refer-
ring here specifically to what would in English be called ‘incestuous’
combinations of gametes.

18. Shaykh Muqdad deals with each of these arguments for prohibition
and rejects each in turn in his manuscript ‘Reproduction with donor
sperm’.

19. One knowledgeable source in a rival camp thought the most likely
source of the ruling was the ayatollah’s advisors, but also noted that this
opinion belonged to a brief burst of jurisprudential activity immediately
succeeding Khamene’i’s elevation to the marja‘īyah. ‘Perhaps he didn’t
have much experience at this point’, my source suggested, because, ac-
cording to him, extra conditions were put in place subsequently, stipulat-
ing that the woman be married (i.e. a single woman could not undertake
assisted conception) and that the identity of the sperm donor be known,
for instance (I have found no published record of this). Also, he further
suggested, being the people’s political leader perhaps brings one more in
touch with their needs, and with the realities of the modern world, a line
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of explanation I have myself followed elsewhere (Clarke 2007a).

20. Also so long as the appropriate precautions are taken regarding look-
ing at and touching the private parts of course, especially if the doctor
were a man. Shaykh ‘Atwi added: ‘One could argue that this could be
permitted due to necessity or severe distress [haraj]: if her husband
would divorce her if she did not get pregnant.’

21. ‘Muslim or non-Muslim, non-relative or relative [muslim aw ghayr
muslim, ba‘īd aw qarīb]’, as Shaykh ‘Atwi put it.

22. For which I must thank Shaykh ‘Atwi and the custodians of the
sayyid’s archives. My compilation, obtained in 2008, numbers fifty peti-
tions dating from 2005 to 2008 and reflects the sayyid’s global reach:
while most are in Arabic, some are in English, some French, and some
are from converts to Islam in the U.S., for example. This would not
comprise the entirety of questions sent regarding these matters, as the
compilers of the database seek to avoid repetition of content. Each ques-
tion on the database is numbered, and I have supplied those numbers here
as a form of reference.

23. Iranian Ayatollah Shirazi (1998: 427) is posed such a scenario in a
collection of his replies to fatwa requests, where the wife divorces her
husband, marries another man, uses his sperm to fertilize her egg, remar-
ries her husband and then implants the embryo in her womb: that is al-
lowed in necessity, Shirazi rules, but the child is related to the providers
of the gametes. In another petition, a woman recounts her plight, married
eight years to an infertile husband: can she use another man’s sperm, in a
medical clinic of course? She has heard that this is allowed as it helps
prevent divorces: it resembles a blood transplant. ‘This deed is a sin’,
Shirazi sternly replies, advising her rather to divorce her husband, and
then, after the end of the ‘iddah, marry another man temporarily – for a
single day, for example – then take his sperm to the clinic, impregnate
yourself with it, and then return to your first husband after the birth of
the child (Shirazi 2003: 469–70).

24. One correspondent in my collection of Sayyid Fadlallah’s unpub-
lished fatwas (no. 70,324) talks of looking for a ‘legal loophole’ or ‘way
out’ (manfadh shar‘ī) of his dilemma: after divorcing his first wife, with
whom he had a daughter, he remarried, but suffered from the atrophy of
one of his testicles. He married again having travelled abroad, telling his
new wife that he could no longer have children, which she accepted. But
then they came to Lebanon and ‘she began to suffer from the story of her
husband not being capable of begetting children and started saying that
she couldn’t live without offspring’. Donor insemination via divorce and
remarriage as above seems to be the solution.
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25. An exception here is Ayatollah Shirazi (2003: 468), who holds the
child of donor insemination (forbidden) to be the illegitimate child of
the sperm donor, and thus denied the right to inherit from him (and see
the section on Sistani and Hakim below).

26. His risālah, the comprehensive legal treatise that serves to prove
one’s credentials as a marja‘, or ‘source’ of religious guidance. His inclu-
sion of these medical innovations in what is a very conventional format
is striking.

27. This precedent is cited by both Ayatollahs Khu’i and Sistani, for ex-
ample (Hajj and Jawad 2007: 461, 501). Such illicit sexual behaviour
demands punishment, as Imam Hasan explained: ‘The mahr [bride price]
of the virgin shall be exacted from the married woman because the child
would not be delivered without the virgin losing her virginity. Then, the
other woman shall be stoned to death because of her marital status. Re-
garding the pregnant woman, they shall wait until she delivers and the
child shall be given to the father, i.e. the person of whose sperm it was
born. After this, she shall be flogged’ (cited Mughniyah 2003: 342–43).
Sayyid Muhammad Rida Sistani (2004: 88–90) considers this tradition
in a discussion of whether an unmarried woman could bear a child by ar-
tificial insemination, and wonders light-heartedly whether, where the
breaking of the maidenhead is deemed the problem, the baby might be
delivered by Caesarean section.

28. Ayatollah Fadlallah also notes his opinion in a response to a similar
question from another petitioner (Fadlallah 2001, vol. 1: 274). From a
transcription of a series of lectures by Shaykh Muhammad Sind explicat-
ing and commenting upon Sayyid Khu’i’s opinion (Ridawi 2002: 75ff.),
it would appear that Khu’i forbade donor insemination, but regarded an
ensuing child as the legitimate child of the sperm donor, inheriting from
him; surrogacy arrangements were also forbidden, although the use of
donor eggs seems to be permitted, with no condition of marriage men-
tioned (this may be Shaykh Sind’s own opinion here, as I have other rea-
son to think Khu’i did enjoin marriage is such cases [see above]).

29. Sayyid ‘Abd al-Karim Fadlallah (2007: 66) reports that in conversa-
tion with Ayatollah Muhammad Ruhani (since deceased) in Qom, Aya-
tollah Ruhani took the same position, arguing that wālidah, one of the
Arabic words for mother, meant, in customary understandings, ‘deliverer’.
As he himself told me, Sayyid ‘Abd al-Karim Fadlallah pointed out in
reply that the masculine form (wālid) is used for ‘father’ with no sugges-
tion that fathers deliver babies (2007: 63).

30. Shaykh al-Hajj (2006: 36) cites exactly these three in his own sur-
vey. I can add Ayatollah Shirazi (1998: 427; 2003: 469).
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31. E.g. Ayatollahs Mirza ‘Ali al-Gharawi (assassinated in Iraq by Sad-
dam Hussein’s regime in 1998), Muhammad Muhammad Sadiq al-Sadr,
Ha’iri and Tabrizi (Hajj 2006: 36–37).

32. Sayyid ‘Abd al-Karim Fadlallah (2007: 75 n. 1) recounts how at a
conference, a Christian doctor, on learning of these traditions, commented
on how clever Imam ‘Ali was. Sayyid ‘Abd al-Karim Fadlallah replied
that this is hardly an instance of cleverness, but rather of revelation.

33. So too Ayatollah Shirazi (1998: 427; 2003: 469), who also finds the
husband of the gestational carrier to be prohibited from marriage to the
child, as is the husband of the milk mother, the ‘owner of the milk’ (see
note to Chapter 1).

34. Doctors working in one of Iran’s most important centres for fertility
treatment have been trying to persuade Iranian marāji‘ to elevate the sta-
tus of the gestational carrier by taking this line of argument even further,
in order to render the use of donor eggs less inconvenient for recipients
(presumably with reference in particular to Ayatollah Khamene’i’s posi-
tion). They have prepared presentations including video footage of the
embryo growing in the womb in order to convince the shaykhs that the
carrying mother does indeed ‘make the flesh and bone grow’, and indeed
the foetus is constituted from her body cells, albeit not those carrying ge-
netic information, and thus some legally recognizable form of maternity
should be given to her (interviews with doctors at the Royan Institute,
Tehran).

35. Again, masturbation, other than performed by parties bound by a
marriage contract, is considered by the majority of jurists, including Fad-
lallah, as forbidden. Fadlallah (2003, vol. 3: 502) thus notes that while
telephone sex with one’s wife is perfectly acceptable, including to the
point of orgasm, a husband’s helping himself on the way through self-
masturbation is prohibited. We might note here that Fadlallah, very con-
troversially, does not prohibit self-masturbation on the part of women,
because he does not see it as equivalent to male masturbation, no ‘seed’
being ejaculated (Aziz 2001: 210–11). This position was adopted after
taking medical advice, and I was fortunate enough to talk to one of the
doctors who gave it: ‘Fadlallah is a friend, he calls and asks questions.
Once he rang about the woman’s orgasm. A woman, who had lost her
husband, and didn’t want to commit adultery, had asked if masturbation
renders the fast void, like for men. That is, does it produce janābah [ma-
jor ritual pollution] – woman have this in menstruation, but what about
vaginal sexual secretion? I told him no, it’s like sweating, a transudate, it
has no gamete. It’s like an erection – otherwise men would have janābah
all the time!’
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36. Also the opinion of Ayatollahs Khu’i, Khamene’i, Gharawi, Muham-
mad Muhammad Sadiq al-Sadr and Tabrizi (Hajj 2006: 31). Conversely,
one could argue that such an arrangement would be easier were the surro-
gate single, as there would then be no contravention of the rights of her
husband (‘A. al-K. Fadlallah 2007: 44). Ayatollah Shirazi (1998:
426–27; 2003: 469) allows surrogacy (al-umm al-nā’ibah) with or with-
out marriage or indeed payment for it. Given the problems of forbidden
looking and touching, it has to be in a case of necessity.

37. As some further examples of similar questions posed by the sayyid’s
followers, in one published fatwa collection, Fadlallah (2001, vol. 1:
274) is asked if a mother may carry her daughter’s child if the daughter is
unable. He notes that the mother would be carrying another man’s sperm
(that of her daughter’s husband), which he holds to be problematic, not
least because the man is prohibited to her in marriage (min al-mahārim).
Another petitioner asks about a surrogacy arrangement where a man mar-
ries a woman, contracting with her to bear his child, which will then be
given to his first wife in return for a sum of money. Fadlallah notes that
this is permitted in religious law (after all, it amounts to no more than
taking a second wife), but one has to take care of the humane aspects of
such a scenario concerning the relation of a mother and her child.

38. As I reported in previous publications (Clarke 2005, 2006a, 2006b).
However, the more nuanced account given here should be seen as super-
seding that in my earlier work.

39. For the website, in English, see http://english.bayynat.org.lb/Issues/
Artificial.htm (consulted 31/03/2007). Inhorn (2006b: 112) has it that
before 2003, Fadlallah held that egg donation was not to be allowed at
all, but he then issued a fatwa allowing egg donation with marriage.

40. I have examples of queries asking about this specifically. One (fatwa
no. 76,679 from my collection) asks about the use of a woman’s
mother’s egg, citing a story on the BBC News website.

41. If the sperm and egg were to have coalesced (in‘aqadat) before the
man’s death then the child would inherit (cited Hajj 2006: 57).

42. Shaykh al-Hajj posed a number of specific questions to the sayyid
himself, including whether the same ruling applies to a husband who is
brain-dead, but kept physically alive through artificial assistance, and to a
husband who is missing, presumed dead. The sayyid replied that in the
first instance the man is counted as dead, and in the second as alive (Hajj
2006: 56). Shaykh Hajj also asked whether non-Muslims who had frozen
their gametes before converting to Islam could then use them, the issue
presumably turning on the impermissibility of marriages with non-be-
lievers. The sayyid said that indeed they could (Hajj 2006: 58).
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43. There are a surprisingly large number of questions about this matter
in the sayyid’s published fatwa collections (see e.g. Fadlallah 2001, vol.
1: 270ff.). One in particular (2001, vol. 2: 437) has more than enough
circumstantial detail to seem to derive from a real dilemma rather than
merely a point of theoretical debate: ‘A woman is suffering from an ill-
ness preventing her from conceiving, and doctors have told her that she
will need a period after her treatment before she will be cured and be able
to conceive. Her husband preserved some of his sperm in a sperm bank,
and then died; and after some time after his death the woman was treated
and cured, and became able to conceive. So is it possible for her to con-
ceive from that sperm of her husband’s? And what is the ruling of the
child? And how about the question of inheritance, knowing that the hus-
band put his sperm in that bank for this purpose?’

44. This last point, regarding intent, is added by Sistani to the opinion
of his mentor Khu’i, which he otherwise follows quite closely here, as
Hajj and Jawad’s (2007: 461, 501) comparative compilation of their fat-
was allows us to see.

45. I must admit to having erred previously (Clarke 2005, 2006a, 2006b)
in attributing Sayyid Khu’i’s opinion that maternity is to be assigned to
the gestational carrier to Ayatollah Sistani by reading Sayyid Muhammad
Rida Sistani’s references to ‘the sayyid the teacher’ in his work as references
to his father; I am now clear that these in fact refer to Sayyid Khu’i (in my
defence, this is, as has no doubt become apparent, a complicated field).
Muhammad Rida Sistani (2004: 450) himself avowedly finds this the
strongest opinion. Nevertheless, as he himself (2004: 428ff.) notes, echo-
ing ‘Abd al-Karim Fadlallah’s comments cited above, establishing the re-
quired, exact meaning of words such as ‘bore’ (walada) used in texts such
as the Quranic verse relied upon here (see above), and, what is more, the
meaning used in the society of the time of the Revelation, the Arabian so-
ciety of the seventh century AD, is problematic to say the least. Further
problems arise for him due to the supposed infallibility of the Shiite
Imams. Many traditions of their sayings reveal a premodern understanding
of human reproduction. So, for instance, of the monogenetic ‘the child is
to the loins and the woman is but a container’, he comments: ‘The Imam
is the gate of the city of knowledge and he could not say something like
this unless it were to testify to the presence of the stated delusion’ at that
time (2004: 430). And he comments on some traditions regarding the in-
heritance of characteristics that they are ‘far from the requirements of mod-
ern science, in addition to most of them containing what it is impossible
to accept as coming from the Imams, our guides, peace be upon them. In
some of them it is said that the flesh and blood and hair of the child is
created from the seed of his mother, and his bone and nerves and veins are
created from his father’s seed!!’ (2004: 444).
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46. Shaykh al-Hajj (2006: 38) deduces that Sistani, uniquely, holds that
neither woman is the mother. That is to say, one imagines, that full
motherhood requires both a genetic and gestational tie (see e.g. M. R.
Sistani 2004: 424ff.). One could also rule that both are mothers, both
ties being deemed sufficient, if not necessary, and Sayyid ‘Abd al-Karim
Fadlallah told me in conversation that he had himself tended towards this
position before shifting recently to thinking the genetic principle the cor-
rect one.

47. So too Tabrizi; Fadlallah agrees with Sistani here (Hajj 2006:
39–40).

48. The reply had been sent in Farsi as manuscript and I had had to en-
list the help of Sistani’s office in London in order to decipher it. The
translation arrived with the comment, ‘This reply obviously raises some
questions.’ ‘But do not despair’, it continued, ‘the attached file will throw
some light on any unanswered questions you may have’ (the attached file
being the English language fatwas described below).

49. I have further sent direct to Sayyid Muhammad Rida Sistani in Najaf,
through the kind auspices of Ayatollah Sistani’s Beirut offices, a detailed
and comprehensive questionnaire regarding all these issues, but at the
time of writing no reply was yet forthcoming. That is to be expected:
Ayatollah Sistani and his immediate circle have rather more pressing
business.

50. As has no doubt become apparent, kinship ties are very apparent in
the Shiite religious establishment. However, religious authority is not,
formally speaking, passed on through succession along kinship lines.

51. See Muhammad Rida Sistani (2004: 55–59) for a discussion of this
and similar sayings. Within Judaism similar concerns apply (Kahn 2000:
103–4). Iranian Ayatollah Sane’i uses this point to encourage those who
would use donor sperm to do so through IVF arrangements where an em-
bryo is transplanted rather than male sexual fluid (Clarke 2007a).

52. Although again, as noted above, ‘lineage confusion’ often seems in
the Shiite discussions to have a somewhat different meaning from that
employed in the Sunni debates, referring more specifically to ‘incestuous’
combinations of gametes.
53. Semen is one of a limited set of ritually polluting substances, contact
with which requires ritual ablution before prayer etc. This polluting aspect
of certain bodily fluids is a rather different logic of substance from that
which Françoise Héritier imagines, for instance (see Chapter 1). ‘Sperm’ can
of course refer in English to both spermatozoa, male sex cells per se, and
semen, the male reproductive fluid in which the spermatozoa are suspended.
While the distinction is unimportant in Western debate, it is not here.
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54. Intracytoplasmic sperm injection. Individual sperm are injected into
ova under a high-powered microscope: one sperm is sufficient.

55. I have a similar query amongst my collection of unpublished fatwas
from Sayyid Fadlallah’s offices (no. 90,794): ‘My sister has been married
for eight years and hasn’t been blessed with children, due to her hus-
band’s infertility. His infertility is beyond scientific assistance – the doc-
tors say they are waiting for a miracle from God for him to be able to
have children. My question is, can she take someone’s sperm, fertilise the
egg of that man’s wife with it, transfer it to her womb and then register
the child in the name of that man and his wife but bring it up her-
self???? And if it were permissible, could that person be her
brother?????’ (question marks as original). This is, the answer comes,
not allowed.

56. With regard to all the preceding, it makes no difference whether the
fertilization took place before or after the end of the ‘iddah. It is clear
that it is the fertilization that must take place within marriage and not the
production of the sperm, because Hakim is asked elsewhere (2002: 354)
whether a husband and wife can make use of the husband’s sperm col-
lected before they were married, and replies that that is permissible.
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Chapter 5

MEDICAL PERSPECTIVES

Having come to terms with the Islamic legal debates over fertil-
ity treatment, it is helpful to have some idea of how the issues

play out beyond the clerical world. Here I draw on the perspectives
of medical practitioners in Lebanon, as well as referring to the work
of other scholars studying fertility treatment in Lebanon and the
wider Middle East. Almost all the doctors I spoke to have worked
both inside and outside of Lebanon, and thus had interesting com-
parative insights. The regulatory situation was one prominent theme,
with doctors commonly worrying that the assisted reproductive sec-
tor in Lebanon was somewhat anarchic, with little, if any, state-spon-
sored regulation. In this field, as in many other areas of life in
Lebanon, religious precepts have an important role for doctors as
well as patients; and indeed the very diversity of religious opinion
was a factor commonly cited in explanation of the difficulty in
evolving regulatory legislation satisfactory to all. 

But beyond the specificities of religious opinion, shared notions
of social, and especially sexual, propriety were a constantly stressed
motif of my conversations, and an important theme to grasp.1 For in-
stance there are, to the best of my knowledge, no same-sex couples
starting families with recourse to the possibilities of assisted concep-
tion in Lebanon, a frequently cited example of the ‘immorality’ of
the West. And, as we saw in Chapter 2, it is taken as axiomatic that
‘a single mother can’t register a child only in her name: it would be
a bastard [ibn harām].’ One fertility specialist, a Christian man, com-
mented on his experiences working in France and Lebanon: ‘A pa-
tient came and said: “I have two wives, which do you want?” I said,
“the younger”. I was shocked – I’d been in France for some years.
But when I first went to France I was shocked at couples having chil-
dren who weren’t married. In Europe you have more solutions – the
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woman can sleep with another man.’ Expectations as to female sex-
ual continence are high, and, for some, then, a point of cultural iden-
tity and comparison. A female Druze gynaecologist commented to
me that: ‘I know many women of 40, 45, not married, who haven’t
found the right man, but want to be mothers. But they’re afraid of
God. I have met many women in Beirut who say, “Why don’t I have
sex with this handsome guy, have a child just like in the West”. But
it’s impossible – their family will kill them!’

In addition to the importance of religious frameworks of moral
behaviour, and the comparison with the supposed moral norms of
‘the West’, she alludes to the rhetoric of honour, more or less preva-
lent and potent in Lebanon according to class, community and lo-
cale, but often pointed to by doctors in my conversations with them
as an important component of the local ethical landscape for me to
grasp. My very first medical contact, in mainly Sunni Muslim
Tripoli, hastily told me that were I to work with patients I would
have to sign a confidentiality clause, as issues of life and death were
involved – ‘if the walī [a woman’s guardian, usually her father] were
to find out then there might be honour killings’. That is, a suspicion
of sexual deviance – for fertility treatment would seem to constitute
such – is enough to ruin the public standing of a woman and by ex-
tension her male relatives. One means to redeem the matter is, no-
tionally, to kill the woman concerned. Such crimes do happen in
Lebanon. But given the comparative rarity of such occurrences, this
was, I think, more rhetoric than reality.2 I did not talk to patients, and
this particular issue did not surface again, but it serves as an indica-
tion of not just the vital importance of notions of sexual propriety,
but also an almost exaggerated rhetorical concern for privacy, al-
though I visited a large number of clinics, and indeed, most embar-
rassingly, ran into somebody I knew at one of them. This careful
concern for the protection of the boundary between intimate knowl-
edge and public reputation is another core theme to keep in mind.

We should note immediately then that infertility treatment in
Lebanon is, or is commonly presented as, an area of great concern
for confidentiality, secrecy even, on the part of both the patients and
the doctors. As Inhorn (2004b: 2097) comments, reflecting on her
studies of infertility treatment in Egypt and Lebanon, ‘In the Middle
East, infertility and IVF are shrouded in layers of secrecy and social
suffering … ethnographic access is shaped – and potentially limited
– by powerful feelings of privacy and protectiveness’. Of her expe-
riences of in one fertility clinic in Beirut, she writes (2004b: 2097):
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I was told bluntly by one of the nurses during the first week of my
arrival that my study of male infertility in Lebanon would ‘never suc-
ceed’. She pointed to the ongoing stigma of infertility, especially
among the working-class southern Lebanese Shiite Muslim men who
were the primary clients of the clinic. She told me how they and their
wives sometimes hid in the private recovery rooms on the upper floor
of the clinic, and would not leave until the ‘coast was clear’ and other
patients that they might recognize were no longer present.3

Infertility is, then, stigmatized (Inhorn 1994, 2003, 2004a): ‘They
don’t want people to think there’s something wrong with them’, as
one doctor remarked to me. As another put it: ‘The file is secret – be-
cause infertility is like a handicap – if the woman (or man) is infer-
tile, they might propose another marriage. People don’t want the
neighbour or cousin having treatment for a problem. So although the
centre has had about 700 babies born, the clients say “Please don’t
tell” – so publicity is difficult!’

The perceived need for secrecy could, according to some of the
doctors I spoke with, be extended to exclude friends from the circle
of knowledge, sometimes even close family and sometimes even the
spouse, especially where donor gametes are being used (a compara-
tively rare scenario, one should emphasize). One doctor told me that
‘[s]ome patients say they don’t want their husbands to find out. We
don’t allow this, but some clinics might’. And another said, ‘Some-
times I get a man who asks for donor sperm without his wife know-
ing it. And women asking for eggs.’ We should no doubt not make
too much of such asides, but we should certainly note the assump-
tions that are being made here.

This brings us to a second consideration. Although rather less
prevalent with greater public awareness of what IVF involves, there
remains a strong impression that having any form of infertility treat-
ment will mean that the child ‘isn’t yours’, stereotypically because it
is suspected another man’s sperm has been used, tantamount to hav-
ing had illicit sexual relations, zinā (see also Inhorn 2003; 2004a:
174–75 [on Lebanon]; 2004b: 2102 [on Egypt]). This is, as we have
noted on many occasions, a heinous crime in Islamic law. But this
preoccupation with the propriety of sexual relations equally extends
to Christians, for whom zinā – ‘adultery’, ‘fornication’ – is also re-
pugnant. While the religious discourses of marriage prohibitions and
legitimate sexual relations may vary, the social ethic of male ‘hon-
our’ – as the doctor cited above put it – and female sexual continence
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is shared. Patients themselves might be suspicious, as one doctor
told me:

Sometimes they say, ‘I accept you, but you’re not in the lab. How do
I know about the lab assistant – she doesn’t know me, what does she
care? Maybe she’ll do it…’ [i.e. mix up the sperm]. Now, with ICSI
[intracytoplasmic sperm injection, a variant of IVF], you explain, we
need only five or six sperm, even if you have only one million.4 You
give them confidence. So then they will agree, ‘Okay, yes the lab
woman has no reason’. Some, very, very rarely, want to see what you
are doing in the lab, see the name on the bottle. Then I encourage
them to have DNA tests if they have any doubts. I say, ‘Look, if
you’re not convinced you must do the DNA test. Go to the lab.’ I
don’t give them the name of a specific lab, or the patient will be sus-
picious. If he says, ‘No, I have a problem with this,’ I say, ‘Okay,
look, I’ll pay – you must do it if you’re not sure.’

I followed this up and visited a doctor whose name he mentioned.
This doctor had indeed received patients coming for this very pur-
pose, and had given them the requisite information and advice. As
Inhorn (2003: 243) puts it with regard to Egypt, ‘the already “secret
stigma” of infertility, and especially male infertility, is intensified
into a “top secret stigma” by virtue of participation in the morally
ambivalent, even disreputable world of test-tube baby making’.
While secrecy is a concern even in ‘normal’ IVF, using the spouses’
gametes, procedures involving donor gametes – again, compara-
tively rare – are still more highly secret, for fear of being seen to per-
form the religiously forbidden, and even to bear a ‘bastard’. One
doctor talked of patients seeking donor treatments ‘looking around
them, looking over their shoulders’. These are clearly not trivial wor-
ries. Take this doctor’s story of a ‘donor tourist’: ‘I had a Kuwaiti
woman asking for egg donation – she was very anxious about it, she
kept asking if anyone could find out – I said well if there was a ge-
netic test then they could find out. I sent her to Beirut – she was preg-
nant, became hysterical, and ended up having an abortion because
she was so afraid that it might be found out.’

People often seem to travel, even internationally, to increase their
chances of protecting their privacy. There is a persistent idea of
Lebanon, a country with a population of several millions, being a re-
strictively small place, where everyone knows each other, like a vil-
lage: ‘Mujtama‘ ktīr dayyiq, saghīr [a very narrow, small society]’
as one doctor put it. A doctor working in Tripoli estimated that less
than 10 per cent of his clients came from the city. Another said that
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patients from Beirut would go to Tripoli and vice versa. Doctors also
noted patients from Syria, Jordan, Egypt, Saudi Arabia and the
Gulf.5 Most Arab countries can now offer advanced fertility treat-
ment, so patients coming to Lebanon are presumably seeking
anonymity (see Inhorn 2006a: 175), or the greater freedom in choice
of techniques that Lebanon’s more relaxed regulatory environment
allows, as we will see.6 So one doctor commented: ‘Take Jordan:
they have good clinics, but they don’t do donor. They refer the pa-
tients to me for donor work. Lebanon is the first place you would go
for that.’ ‘Not London?’ I asked. ‘No,’ he replied, ‘you [English
donors] have blonde hair and blue eyes’. Doctors who had good re-
lations with Egyptian practitioners told me that ‘[i]n Egypt they send
people to Lebanon for egg donation’. Inhorn (2003: 114–15) notes
the same phenomenon, citing one Egyptian doctor to the effect that
‘Sunni patients who come to him sometimes reason that third-party
donation is now a realistic option, given that at least one branch of
Islam has allowed the practice’, referring to the relatively unrestric-
tive opinions of Shiite authorities such as Ayatollah Khamene’i, in-
fluential in Lebanon, as we saw in the previous chapter.7

As a result of the emphasis on confidentiality, the standard ac-
count I was given was that no statistics or other published ‘facts’ are
available, especially with regard to the more controversial proce-
dures I was particularly interested in:8 ‘There are no statistics on
donor [procedures] – no one would dare – it’s not acceptable socially
and religiously’, as one doctor told me; another went further, saying,
‘There are no statistics at all – and if there were they would be false’.
This was another common trope, the supposed dissimulation of am-
bitious medical practitioners, as attributed to them in gossipy asides
by their rivals at least. There are possibly, as anywhere else, a few
rogues as some doctors alleged, but regardless, it was this wide-
spread pessimism and suspicion that things in Lebanon were not as
they should be, in this respect as in others, that was striking. At any
rate, my account here is thus perforce tentative as to the facts and fig-
ures of fertility treatment, and concentrates rather on doctors’ im-
pressions of what sense is being made of these new possibilities.

Nevertheless, we should certainly give some idea of the scale of
the phenomenon, at least as of 2003–04, the time of my principal
fieldwork, before the political turmoil following the assassination of
Rafiq Hariri and the 2006 war with Israel, when doctors were opti-
mistic with regard to the commercial side of their operations. That
optimism has since disappeared, along with the patients (Inhorn,
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personal comment): Lebanon’s political crises have translated into
economic disaster. There are, or were, undoubtedly a large number
of doctors offering fertility treatment of some sort. However, most of
the effective modern infertility treatments such as IVF and ICSI re-
quire sophisticated laboratories and are thus beyond the capability of
an ordinary gynaecologist. There are nevertheless doctors who have
training in infertility treatment but do not work in a centre: they may
well have access to one; equally, within a centre there may be more
than one ‘recruiting doctor’. Most doctors prefer to be their own
boss if at all possible; however, the equipment required for advanced
fertility treatment is expensive – estimates were of the order of
$100–350,000 – and would be a very considerable investment in the
currently depressed economic climate in Lebanon.9 Nevertheless,
such facilities do exist and provide the means to practise IVF, ICSI
and the use and storage of donated ova and embryos in some cases.
The number of competent centres was a point of some debate: esti-
mates ranged from five to twenty-five.10 Doctors distinguished
‘working centres’ from those that are ‘just on paper’. The large num-
ber of centres is ‘silly. Thirty cycles a year is not going to give re-
sults’.11 It was felt that there were probably between five and eight
centres that were actually undertaking considerable amounts of
work. While the majority of centres are to be found in Beirut, other
major cities such as Tripoli and Sidon have their own, and doctors
who claim the requisite knowledge and access to the required facil-
ities can be found all over the country.

Despite the lack of readily available statistical information, doc-
tors provided me with their own estimates, which serve at least to
give a rough idea of the scale of the sector (in 2003–04). One doctor
estimated as follows: ‘IVF and ICSI and AI are very common: per
month, about 2–300 cycles, in a population of 2–3 million. There are
five clinics in Beirut, two in Sidon, two in Tripoli, so at least ten in
Lebanon. Each clinic is doing 25–30 cycles a month. The biggest
centres might be carrying out 40 to 50 cycles a month.’ Another
guessed that ‘[a]ll in all there are 3,000–3,500 cases a year in all of
Lebanon’. Of those, they estimated, maybe 10 per cent are donor cy-
cles, nowadays mostly egg donation due to the advent of ICSI, which
has provided a solution to many instances of male infertility and has
thus rendered donor insemination largely obsolete. Doctors were
vague as to rates of infertility, but felt they were comparable with the
world average. Some felt that male infertility was higher ‘due to the
war’; others that infertility was lower than in the West as the rate of
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sexually transmitted disease (STD) was lower; others that it was
higher because people did not seek treatment for STDs so readily, or
Lebanese men had contracted STDs in Africa, where there are size-
able expatriate communities where ‘they hang around Europeans too
much’, or because levels of stress were now so high given the advent
of satellite television and other modern technologies.12 One point
worth noting is that the pressure on married couples to produce chil-
dren is such as to drive them to seek advice and treatment earlier
than in the West, for example, and to persist in such treatment even
after prolonged failure, which might produce apparently inflated
rates of infertility.

As for the patients, almost invariably doctors reported seeing pa-
tients from all religious groups: ‘a bouquet’, as one put it. Some doc-
tors practising away from Beirut do draw primarily on a local base:
thus a doctor in Nabatiyah, a mainly Shiite town in the South of
Lebanon, will have mostly Shiite patients. However, doctors com-
monly suggest that many patients come from further afield, proba-
bly, they thought, for reasons of confidentiality. Despite the expense
of such treatments, patients range from very rich to very poor, and it
is common for the doctor to suggest that his prices vary according to
the client’s means. It may well be that patients would prefer to see a
doctor from the same religious group as themselves, or the same sex
– ‘women like to go to a doctor who is a woman – that’s the first
thing’, a female doctor told me, although almost all the infertility
specialists I came across were men. But these are certainly not nec-
essary conditions. In any case, patients often end up moving from
one doctor to another: ‘Patients are popping from place to place’, as
one doctor put it.  ‘Your aunt or sister would recommend a doctor to
you – maybe they’re good, maybe you’re lucky. Or you just have to
keep chasing, until you find a good one. How many cycles you have
to go through until then…’ 

When talking in the most general terms of the differences be-
tween their interactions with patients in Lebanon and in the Western
settings where many had previously practised, some felt that pa-
tients’ grasp of what fertility treatment might involve was relatively
less sophisticated, which placed greater responsibility on doctors’
shoulders; another widely reported theme was the enormous pres-
sure on married couples to have children (see Inhorn 1994, 1996,
2003). As one doctor told me, this pressure comes ‘from the family,
the father and mother-in-law. I was in Brussels: people here in
Lebanon come earlier than in Europe, after six months of marriage’.
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People seek treatment very soon after marriage, sometimes after
only a couple of months without pregnancy; and many seek advice
and tests even before marriage: ‘Newlyweds, after eight months
without children, they’re starting to feel sick.’ Or as another doctor
put it, ‘they want you to have children the next day. And women are
getting married at an older age now here in Lebanon, so they have to
hurry’. Doctors commonly felt that this atmosphere of urgency and
anxiety was deeply unhelpful: ‘There is social pressure – you want
to prove you’re virile or feminine. People are so genital-focused. Pa-
tients should be more reasonable. Rushing around just because the
neighbour says you’re infertile, that’s no good.’ This pressure and
observation comes in the first instance from those closest, as this
doctor put it: ‘The Middle East is a closed system, you have sisters,
cousins, relatives who can see you don’t have children.’ While the
‘closeness’ of ‘Eastern’ society was often valorized by my Lebanese
informants of all walks and life and religious affiliations, in contrast,
say, with the supposed chill and distance of ‘the West’s’ fragmented
and individualistic society, it can also prove claustrophobic (Clarke
2007b).

While some doctors felt that this greater pressure to have children
in the Middle East was a regional ‘custom’ – ‘You can’t imagine how
a couple who can’t have children in the Middle East feels’ – others
associated the situation with religion. While it is in point of fact
Christian precepts that most explicitly tie reproduction to the pur-
pose of marriage, Islam is often more emphatically depicted as pro-
natal. One (Shiite, male) doctor quoted a famous Quranic verse
(18:46) to me: ‘Al-māl wa-l-banūn zīnat al-hayāt al-dunyā [wealth
and children are the ornament of this life]. He who has money seeks
kids. Money without children is not acceptable religiously. If a
woman doesn’t get kids, it is a religious obligation [wājib] to go to
the doctor. If you get married, you complete your religion. Repro-
duction is for respect [karāmah]. They should at least try IVF and so
on if they don’t have children.’ 

Nevertheless, there is of course a strong current of religious dis-
course that on the contrary advocates forbearance in the face of
God’s will, as in cases of infertility, for example. Rather more mate-
rially, under Lebanon’s confessional legal system, it is the ease of di-
vorce and the possibility of polygamy for Muslims, as opposed to
Christians, that renders infertile Muslim women still more vulnera-
ble than Christian ones (see Inhorn 1994, 1996, 2003 [on Egypt]). A
lack of children could well lead to the break-up of a marriage.13 Un-
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der the shariah inspired regime of personal status for Muslims, Sunni
and Shiite men can both divorce their wives relatively easily. A
Sunni need only tell his wife she is divorced; a Shiite can do like-
wise, albeit under certain conditions and before witnesses. For Ma-
ronite Catholic and Greek Orthodox Christians, on the other hand,
divorce laws follow the teachings of their churches: marriage is a
union for life, only to be dissolved under exceptional circumstances
and by indulgence of the relevant authorities. Furthermore, a Mus-
lim man need not even divorce his wife: he can marry another.14 As
one doctor put it: ‘Here people choose to solve the problem another
way – to marry another woman. If the problem is with the man, on
the other hand, the wife will have to accept her destiny.’ 

And even if a Muslim woman were to divorce her husband – for
which she needs to bring a court case – on the grounds of his infer-
tility, which is certainly possible, her subsequent social position and
possibilities of remarrying are generally poor. Of course, if it was the
husband that was infertile and he married again without issue, he
would run the risk of attracting suspicion as to his own incapacity.
One doctor summed up:

In our society, women who can’t reproduce are under huge, huge
pressure. This applies to all religions, but especially Muslims. A
baby is a kind of security to the mother in the marriage. If I don’t
have a baby, my husband will divorce me, or take another wife. The
tie is conditional on having a baby. When they have one, they have
more rights to inheritance later. The husband will be more tied. And
for Christians, social pressure is very high, from the in-laws, mostly
on the woman. It’s about being a proper person.

There is thus also considerable gender bias in the perception of in-
fertility that doctors have to take into account:15 ‘The first target of
blame is the woman. If there’s a male problem, then it has to be more
secret. This male issue surprised me [on returning to Lebanon after
practising in the U.S.] – no matter what you do, men are always
healthy – you can’t blame them for infertility, they won’t come
back!’

The gender bias is also apparent in a preference for male children
over female: ‘it’s a major problem – they only want boys, even if
they have no children. They are not satisfied with just any old child.’
Many doctors found this hard to take, given the constant battles to
have a child at all. ‘Even now, people who have been infertile for ten
to fifteen years are saying “Can I have a boy?” Don’t ask that! Pray
to have a baby.’ One doctor had this example: ‘A woman had an at-
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tack on the ultrasound table, because it was twin girls after ten years
of infertility. She said, “I’ve come this far for twin girls!!!”’ Patients
apparently very commonly ask if sex can be selected, and it is clear
that this could be a very lucrative sideline, once the reliable means
of so doing is established in Lebanon. Most doctors were clear that
the technology for fully reliable sex selection (or ‘family balancing’
as some doctors prefer) of embryos, by pre-implantation genetic di-
agnosis (PGD), was not yet available, although it soon would be, no
doubt:16 as one doctor told me, ‘Sooner or later we’ll have to have a
freezing system and PGD, just to keep up, because there’ll be a huge
demand for sexing. I might go for it in really stressful situations –
four girls, or where the son would be the only heir’. Another doctor,
who did claim such powers, placed similar conditions:

I have the technique, but I don’t offer it because I don’t like discrim-
ination. If they ask and have a convincing reason … If they have nine
girls and want a boy. Nine, note, not three! Or those who have social
problems – if he’s a millionaire and he has only girls, for example.
He wants a boy because the girls don’t inherit. If he has a brother he
could enter into the inheritance. So, Salim al-Hoss, the Sunni
ex–prime minister, has two daughters: he changed religion to Shiite
so that they could inherit.17 At that time there was no gender selec-
tion. If there had been, I’m sure he would have gone for it!

All these pressures and desires surrounding reproduction lead peo-
ple to spend very considerable sums on treatment, for even if treat-
ment is relatively cheap by international standards, it is not for the
average Lebanese couple, who are living through a protracted eco-
nomic crisis.18

Legislative issues

Many effective techniques, regularly practised in the Western set-
tings where most of these doctors learnt these skills, are highly con-
troversial in Lebanon. Although all doctors were happy to talk about
IVF and infertility treatment, sensitivities were aroused by the sub-
ject of the use of donor gametes, a topic of especial interest to me.
Some insisted on its being ‘immoral’, even ‘illegal’, adamant that
nothing of the like happened in Lebanon. Others were totally open
about their use of donor eggs, but felt that donor sperm was beyond
the pale. Surrogacy was another difficult topic. This sensitivity, and
the resulting occasional reticence, again makes it hard to claim ac-
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cess to all the facts here, although Marcia Inhorn’s recent work with
infertility patients in Lebanon (2004a, 2006a) confirms that donor
sperm and eggs are both being used. But we should again stress that
these procedures are exceptional rather than the norm. The topic of
‘donors’ was something of a litmus test as to how frankly a doctor
was prepared to speak. Take this conversation:

There’s no use of donor sperm in Lebanon. They probably don’t
even do it in Iran.19 Well, maybe the people at Hospital X, al-
though they would deny it probably. Actually, most clinics do
sperm donation but say they don’t.

Do you do it?

No.

This reticence on the part of doctors stems from the lack of clarity as
to the legality of many forms of fertility treatment. Many doctors
told me that they would be happy to offer procedures using donor ga-
metes, as they had in the West, were there a clear framework of reg-
ulation to secure their position: ‘We don’t do donor stuff here. Not
because of religion, but because of regulation. There are no laws. I
don’t want to get into trouble. If egg donation were legalized, doc-
tors would do it. If sperm donation were better thought of, we could
have a bank.’ Or, as another doctor put it: ‘We are a bit limited here,
as we don’t have a law here to protect us. Religion will interfere. You
couldn’t say it’s “illegal”, but the social structure… It wouldn’t be
acceptable.’

Where religion prohibits the use of donor sperm and donor eggs,
as is the case in Maronite Catholic and Greek Orthodox Christianity,
Sunni Islam and much of Shiite Islam, and where lay opinion is also
highly suspicious of such procedures, doctors feel vulnerable with-
out the protection of civil law. Equally, many of the ethical decisions
a doctor may be faced with are far from simple, and some expressed
a wish for guidance. One commented that whereas in the U.S. he
could refer any difficult ethical decision to the ethical committee of
the hospital, no such thing existed where he worked now in Lebanon.
‘I’m on my own. There needs to be a general set of guidelines to
make things easier, for egg and sperm donation for example. There
should be strict criteria.’ Given the lack of indigenous guidelines,
many doctors have decided to follow the recommendations of the
medical ethical bodies they worked with before. One doctor who had
practised in the U.K., for instance, yearned for ‘something like the
HFEA’.20
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A point of some contention was whether or not there is any law at
all governing these procedures in Lebanon, and what indeed might
constitute ‘law’.21 Many doctors would respond to questions about
the use of donor sperm with a hasty ‘But it’s illegal!’, although oth-
ers were less certain. The following comments should give an idea
as to the state of confusion prevailing:

Donor sperm – careful, it’s illegal. Well, okay, the law is unclear, but
we take a stand. Although these things are happening of course.

Is it illegal? There’s no law about it. There’s no civil law for Mus-
lims: the Quran is the law. There is civil law for Christians.

I don’t actually know if there’s a law about this. I take a consent
form, like in Europe.

In Lebanon, donor is forbidden in law. How to find out about the
law? I honestly don’t know. It was issued about ten to fifteen years
ago. Well, okay, there was talk about the Lebanese order of physi-
cians making some legislation. That was a year ago.

There are guidelines for medical practice that have a passage refer-
ring to artificial insemination, but they date back some decades, well
before the advent of IVF, although some doctors suggested to me
that they could be stretched to include donor egg procedures. In a re-
cent effort to bring the legal situation up to date, a committee was
commissioned by then Prime Minister Hariri (since assassinated) to
draft new legislation covering IVF as well. The draft that emerged
would have banned the use of third-party procedures and limited ac-
cess to assisted reproduction to married heterosexual couples.22

A doctor heading up the project told me some of the background
to the story:

We, the committee on ethics, were ad hoc appointed by the prime
minister to advise on ethical dilemmas. We have submitted one law
on informed consent, for example, published in the Gazette. We pre-
pared a law on IVF: there were some contentious issues; some min-
isters said that it might contravene the positions of some of the
religious communities, and we would have to get their opinions.
Eighteen committees [i.e. one for each of the officially recognized re-
ligious communities]! So it’s pretty much dead. The Maronite
Church would not look favourably at any artificial method. In the
draft law we tried to make it palatable, especially to Islam. We ruled
out unmarried couples, no single women, no gays and no lesbians.
We eliminated foster parenting [surrogacy arrangements presumably]
– they couldn’t be paid. We had to provide comparative legislation.
As it stands, there are no laws here governing who does what. If
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you’re a licensed physician you can do IVF. There’s no control of the
quality of services, storage of sperm and so on. I am positive uneth-
ical activities take place.

Of course, what is and is not ‘unethical’ is a matter of opinion. He
cited the use of donor eggs, for instance, but a Christian doctor I
spoke with felt that not allowing the use of donor eggs, a technique
of such potential benefit to patients, was in itself unethical: ‘Egg do-
nation is forbidden and you do it. That’s not corrupt. It’s forbidding
it that’s corrupt.’

It seemed to me that the proposed law must have fallen foul of the
position of either the Christians, especially the most powerful, and
Catholic, group, the Maronites, who disagree with IVF per se, or that
of some of the Shiites, whose authorities allow the use of donor eggs
and even sperm, in the case of Ayatollah Khamene’i, and who would
thus oppose an attempt to brand such procedures as illegal. I put the
latter point to one of the doctors associated with the proposed law,
citing Khamene’i’s fatwa allowing the use of donor sperm and eggs.
‘I don’t think that’s genuine’, he said. ‘But I have the book’, I in-
sisted. ‘Anyway’, he continued, ‘the lawmakers don’t care what
Khamene’i says, they go by Fadlallah, and he doesn’t allow eggs’.
This last point, besides being politically contentious, caused me
some consternation, given my own understandings of Sayyid Fadlal-
lah’s position, which may indeed have been confused (see Chapter
4). ‘You must have misunderstood’, the doctor told me: ‘I am almost
his advisor, so I know.’ Given the lack of clarity over the position of
only one Shiite authority – and I make no claims to certainty myself
in this regard – and the highly politically charged question of which
Shiite authority is authoritative as far as the Lebanese Shiite commu-
nity is concerned, it is perhaps unsurprising that the project was
abandoned when faced with the prospect of securing the agreement
of all eighteen religious communities. 

Other doctors tended to confirm my ideas: ‘It failed in Parliament,
because some people said that some clerics, for example, allowed
donor insemination. It’s politics – it comes from the fact that religion
still controls man in this part of the world.’ Another felt that ‘[t]he
Shia blocked it. One of the ministers of health in Lebanon was Shi-
ite – he told me that they [the Shiites] don’t accept it [the use of
donor gametes] – but I said “Oh yes they do!”’ I recounted my own
similar experience, and he commented that ‘[i]t was probably an old
fatwa, things have changed a lot’. It was also suggested to me that
pressure might have been brought to bear by other parties: ‘Some
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centres lobbied the Parliament members, because they didn’t want
sperm and egg donation banned’, one doctor told me. However,
some doctors very plausibly suggested the law might have failed for
other reasons, namely lack of money and interest – Lebanon has
more important priorities.23

Religious precepts
Beyond the rather uncertain legal situation, there are, as we have
seen, specific religious guidelines for fertility treatments, and in
such areas of moral uncertainty in Lebanon it is, by and large, reli-
gion that is the final arbiter. However, relatively few doctors struck
me – in my interviews with them in the clinical setting at least – as
overtly religious, usually professing a ‘scientific’ worldview and
concentrating on helping people as best they can. Christian doctors,
who formed the majority of those I talked to, often felt that they had
to work against the strictures of religion. The Catholic Church, of
which the Maronite Church, the largest and most powerful Christian
community in Lebanon, is part, is deeply conservative in many mat-
ters, such as contraception for example, and infertility treatment is
no exception. All medical intervention in conception is forbidden, al-
though this prohibition seems to be widely ignored by the laity. As
one doctor commented: ‘Let the Church accept contraceptive pills
and then we’ll talk about IVF.’ The Greek Orthodox Church also had
a dim view of medical assistance in conception, although it seems
their leaders have recently been swayed by the pleas of desperate in-
fertile couples and feel procedures using the gametes of husband and
wife may be acceptable.24 For the most part, then, doctors seemed to
hold themselves aloof from religious considerations; as we have
noted, many preferred to follow the biomedical ethical standards of
the Western clinical settings they had previously practised in. 

Ethical choices beyond that were seen by many to be the patients’
responsibility: ‘Many times we don’t offer philosophical or ethical
dimensions: we offer scientific procedures. They should have
thought about what they want. Or if they’re our own patients, we’re
following them with regard to their fertility, then we’ll say you need
IVF or whatever. The most important factor is religion here in our
country. If it’s acceptable in their religion then they’ll do it.’ Simi-
larly, an overtly pious Shiite doctor told me: ‘If they come, we don’t
give them the religious opinions. That’s not my work! No, we say
what’s available, and the people decide.’ On this account, one goes
to one expert – the doctor – and finds out what the options are, and
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then consults another – the shaykh or priest – to ask if they are al-
lowed or not: ‘first they ask, then they call Fadlallah’, as one doctor
told me of some of his Shiite patients. Or conversely, as many doc-
tors noted, patients often come to them very well informed as to the
religious positions, Muslim patients perhaps even with written fat-
was permitting them to undertake one or another course of treatment
(see Inhorn 2003: 104; 2006a). These topics are much discussed on
television and radio and in magazines, and they are featured in films
and soap operas. Several doctors mentioned their recent appearances
on television programmes to discuss these matters, perhaps debating
the ethics with a shaykh or priest. 

Of course, far from all Lebanese take their religion quite so seri-
ously. But doctors, for their part, certainly do not ignore the religious
and social conditions in which they work. As one said to me: ‘We try
to stick to people’s religious convictions. We’re serving a commu-
nity, after all. It doesn’t serve to mess with that.’ But as regards the
guardians of morality, the fault lines of moral debate in Lebanon do
not necessarily fall in the places one might expect, looking from out-
side. For example, a secular Christian doctor returning from the U.S.
and looking to offer donor egg procedures, which he finds ‘ethical’
according to international medical standards, would find certain Shi-
ite Ayatollahs his most potent allies here.

Controversial procedures

Now I turn to the practitioners’ perspectives on the controversial pro-
cedures of especial interest to us here, as giving the most direct in-
sights into the fault lines of kinship thinking. Again, one should
stress that these are exceptional cases we are discussing, rather than
the norm. First and foremost among the challenging procedures be-
ing performed are those using donor gametes. These are clearly ex-
tremely difficult for most patients to accept, although certainly not
impossible, even for those whose religious laws prohibit it. Despite
the churches’ conservative positions with regard to assisted repro-
duction in general, Christians are seen by some doctors as more flex-
ible here, although rather than tying that impression to some
spurious ‘cultural’ explanation, the reasons are once again seen as
rooted in Lebanon’s legal system of personal status: ‘Muslims can
divorce, take another wife, but Christians no, it’s harder. So they’re
more likely to go for egg donation, for example, but they need time
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to make the decision.’ But doctors also commonly reported Muslims
using these techniques, allowed by some religious authorities, pro-
hibited by others. Some doctors were in fact surprised at the level of
patient awareness of these possibilities, across the communitarian
spectrum: ‘Coming from the U.S., I was initially really surprised that
they accept donors so easily. I had patients telling me about donors.’
Nevertheless, we should keep this in perspective: overall, these tech-
niques are clearly controversial.

Donor sperm
One has to distinguish sharply between the use of donor eggs and
that of semen and sperm, to recall the further distinction that was
drawn in previous chapters between the use of spermatozoa in IVF
procedures creating an embryo for transplantation into the woman’s
body, and the introduction of another man’s semen through her
vagina. To take sperm first, the use of donor sperm is far more prob-
lematic ‘ethically’ and socially. Having another man’s semen, espe-
cially, put inside one’s wife’s body seems much more like adultery
and being cuckolded. ‘Sperm goes in. Anything to do with sperm,
they think it’s sexual’, as one doctor put it. Semen has a distinct cul-
tural significance, being considered the active agent of reproduction
and an impure substance in Islamic thought: contact with it requires
ritual ablution to render one ritually pure, essential for prayer and
other religious duties. As we have seen, all Islamic authorities save
Ayatollah Khamene’i prohibit the use of donor sperm, as do the Ma-
ronite and Greek Orthodox Churches. Further, in donor insemination
the husband is rendered completely functionless, in contrast with
donor egg procedures, where the wife will carry the child.25

Nevertheless, fertility treatment using donor sperm is available in
Lebanon, a boon for those men whose infertility is otherwise un-
treatable (Inhorn 2006a). The number of such men is considerably
lower than in earlier years, given the advent of ICSI:26 thus, no
doubt, many of the comments on sperm donation belong to the past.
As one doctor said: ‘It’s becoming very rare. Now I probably have a
case only once every six or seven months, only when they are com-
pletely infertile. But even of those very few would accept donor
sperm.’ Yet despite its ethical problems, in practical terms donor in-
semination is easy, cheap and effective, and does not involve the
complications for a man’s wife that ICSI, as a variant of IVF, does.
Most sperm comes from anonymous donors, medical students for
the most part, who may receive a small consideration from the pa-
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tient in return for their donation.27 While the use of donor sperm is
morally suspect, the prospect of ‘sperm banks’ seems to be consid-
ered totally unacceptable. This means fresh sperm has to be used, not
allowing proper screening for diseases in the opinion of several doc-
tors. According to one such: ‘I don’t use donor sperm for medical
reasons; it doesn’t follow the guidelines, because it’s fresh not
frozen. AIDS and hepatitis take time to incubate, so it should be kept
for six months and screened. For this to be possible it has to be sup-
ported by law, which it isn’t.’ But those doctors who did offer this
technique were clear that they had a sound pool of donors, ‘specific
people who we’ve checked for diseases’. 

Given the emphasis on confidentiality, a major concern for pa-
tients is, reportedly, how the donor looks. While one strand of local
rhetoric would have having ‘blonde and blue-eyed’ children as an
admirable prospect (see Inhorn 2006b: 116), when it comes to con-
crete practice that ideal rather falls by the wayside. Blonde and blue-
eyed children might attract suspicion, as a doctor working in another
hospital told me: ‘The problem is people asking does the child look
like you – the neighbours and relatives. It all has to be so secret.
They do ask about race. I say, don’t worry, we don’t take Sri Lankans
[a common source of immigrant labour], just Lebanese, people like
you see outside the window.’ While some doctors reported patients
taking an interest in other of the donors’ qualities, most seemed to
feel that this was not a major issue. A doctor who had also worked
in North America commented: ‘In the U.S. you can choose donor
characteristics, blonde, clever and so on. People here in Lebanon
don’t ask, they just want to have a baby.’ Given the conflicts of re-
cent Lebanese history, I tentatively wondered if perhaps the religion
of the donor might be an issue, but here I was clearly overreading
‘sectarianism’. I asked one Shiite doctor with a large Shiite clientele,
who had carried out donor insemination, if his patients had insisted
that the donor material be from a Shiite. He said no, obviously find-
ing it a stupid question. One doctor told me that he did type the
donors by sect, but his experience was that it was the donors – Chris-
tian medical students – who worried more than the recipients.28

However, what was a worry for both doctors and patients was ‘what
was the background of the man, the sperm donor?’ An ‘immoral’
donor would be unwelcome: they might have sexual diseases. While
the dangers of using sperm from a man infected with a sexually
transmitted disease are of genuine concern, the problem was ex-
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pressed in terms of the ubiquitous ideology of sexual morality rather
than hygiene alone.29

Sometimes, reportedly, a patient would specifically request that a
relative’s gametes be used. As one doctor informed me: ‘Sometimes
people come with their father or brother to ask to use their sperm.
With the brother I’ve done it. With the father I didn’t, because the
sperm is old.’30 Many doctors were wary of such activities, pointing
to the potential for family conflicts. This doctor cited concerns over
pitting one brother against another, a clichéd theme of local dis-
course, but a worry in fact derived, with rather delightful irony, from
his previous experience in England:

Yes, men use their brother. When I was in London, the consultant
said that in England people had asked for this. They had told them
yes, but they weren’t using it in fact, they used a sperm donor with-
out telling them. Because this guy will know it’s his child. And they
had a lot of problems with this. The brother would come and then
want his child. Then they could say no, we didn’t use it – get a test.
In Lebanon, I personally tell them it’s not advisable to use kin ga-
metes. If they’re not convinced then I make them sign a consent form
to the effect that I’ve explained the problems and have no responsi-
bility. Sometimes they, the donors, refuse even to have an STD test
– so it’s a disclaimer of medical responsibility as much as anything
else.

Another doctor explicitly linked this bringing of a male relative’s
sperm to the agnatic ideology of the ‘tribe’: ‘Some families bring the
sperm of the brother for example, but I don’t accept it – it should be
anonymous. This is feudal thinking – the tribe. There are rules about
sperm, because of bad experiences. How will the brother be looking
at the son? Like a father?’ A doctor working in the Shiite suburbs of
Beirut told me that the sperm used in sperm donor procedures comes
from ‘[a] relative, not the arhām, the first degree, but a cousin [ibn
‘amm, the father’s brother’s son]’, directly echoing the agnatic em-
phasis that we picked up in our discussion of patrilateral parallel
cousin marriage.

This doctor, and much of her clientele, apparently followed Aya-
tollah Khamene’i, and this use of a close relative would fit nicely
with Khamene’i’s representative Shaykh Muqdad’s stipulation that it
would be better if the identity of the sperm donor were known (see
Chapter 4). However, even where the fatwas allow the use of donor
gametes, especially sperm, not all believers may be ready to profit
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from them: just because something is not forbidden, that does not
mean it is necessarily praiseworthy, or indeed socially acceptable. ‘If
you don’t accept, that’s your choice. These are al-mubāhāt [what is
allowed]: just because it’s allowed, doesn’t mean you have to do it’,
the doctor continued. ‘The problem is not religion but the people: 90
per cent don’t accept it. Maybe 10 per cent would do it, if they were
really desperate. It’s all a question of tradition and custom.’ As an-
other doctor put it: ‘The problem of sperm is a problem of machismo
rather than religion.’ Another gynaecologist working in the south of
Lebanon, again with a predominantly Shiite clientele, told me that
she would not even consider counselling people to try sperm dona-
tion: she knows they will refuse and it would lower their opinion of
her. I commented that society is more conservative than religion
here. ‘Yes’, she said, ‘many people don’t use donor gametes because
of the social pressures. “I can’t allow society to destroy my life even
for a baby,” they think’. She made the following, perhaps surprising
point in comparison with abortion, religiously prohibited: ‘The
question of donors is more sensitive – with an abortion, no one will
know. Using a sperm donor is an open question for the future. So we
don’t get so much sperm donor use: here people choose to solve the
problem another way, by marrying another woman [sic]. If the prob-
lem is with the man, the wife will accept her destiny.’

And where people are using the unrestrictive positions to carry
out procedures involving third parties, it is far from clear that all the
implications of those positions are followed through, especially re-
garding the assignment of paternity and maternity. As we have seen,
those authorities who allow the use of donor gametes assign mater-
nity and paternity along genetic lines: a resulting child is that of the
genetic parent – the donor – and not the recipient. But I was told on
a number of occasions that all concerned are often in fact consider-
ably happier if the identity of the sperm donor is kept a secret from
everyone except the medical centre, which should check for trans-
missible diseases. According to one doctor, local Shiite religious au-
thorities were happy to let concerns for social harmony take
precedence here: ‘Now it is kept secret – even the shaykhs want it
kept secret – so there’s no social problems. But the sperm donor
must be known, so there’s no possibility of marrying your sister.
There are no sperm or egg banks. In law this is illegal, although they
are trying to get a law through to change that, but it has stalled be-
cause of religion. The centre knows the identity of the donor, but the
patients don’t. It’s so they don’t use one infected with hepatitis or
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some other disease.’ Thus beyond the nominally clearly defined lines
of Islamic law lies a much more complicated reality, where diverse
ethical and legal positions and the rather more conservative demands
of social propriety are all in the balance.

Donor eggs
While sperm donation is ethically difficult, egg donation is seen as
much less so by both doctors and patients, although the practical dif-
ficulties are of course considerably greater, requiring as it does gru-
elling courses of hormonal treatments for the donor to stimulate
‘superovulation’ and a surgical procedure to remove the eggs. As we
have already noted, there are many doctors who feel that donor egg
procedures in particular should be allowed and safeguarded in law,
even if they do not advocate allowing the use of donor sperm. While
male infertility is now most frequently treatable with the advent of
ICSI, infertility among older women especially is most easily treated
with the use of donor eggs.31 And doctors commonly reported that
patients were receptive to the idea: ‘I was very surprised: the idea of
having a donor is kind of unacceptable. Coming from the U.S. I was
under the impression that women wouldn’t accept this. Now I’m
coming more and more to see that no, that’s not the case.’ This in-
cludes Muslims, although many authorities, notably among the
Sunni consensus, find such procedures religiously impermissible, as
we have seen. The religiously correct course, then, would be either
forbearance, or for the man to take another wife, as in this doctor’s
account of a consultation with a wealthy Sunni patient: ‘I said to
him, “Look, your wife is 45 years old, you’re a millionaire, get a
donor egg.” He replied, “No I prefer to take another wife” – in front
of her! “Why?” I said. “You love your wife.” “Muslim law prevents
me from using another egg, but allows me to marry another
woman”.’ However, it seems clear that other Muslim men are will-
ing to explore the possibility of using a donor egg and thus preserve
their marriage (Inhorn 2006a).

As we have already noted, obtaining donor eggs is complicated,
requiring hormonal treatments and a surgical procedure. Further-
more, young women in Lebanon are very unlikely to consent to un-
dergo such a procedure, as it is carried out by means of the vagina:
virginity is vitally important for unmarried young women, who are
expected to be virgo intacta upon marriage, yet this cohort is pre-
cisely the usual providers of donor eggs in many Western countries,
for example.32 Thus there is not the same access to anonymously
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provided eggs, except where egg donors are brought in from outside
Lebanon, from the U.S. for instance, as happens in at least one clinic
(Inhorn 2006a). Again, such sources lead to rumours of inappropri-
ately fair children resulting, although a doctor involved was clear:
‘Yes, they want non-blonde and non-blue-eyed. So we bring
Mediterranean types, Italian-Americans – Mexicans even, but you
can’t say that because people are a bit snobbish in Lebanon.’

Such sources are relatively rare, however, and eggs are usually ob-
tained through women undergoing fertility treatment themselves:
any eggs collected from them surplus to their own requirements can
be used to help others, as is also the case for embryos. As one doc-
tor told me: ‘They do it in a nice way: “God gave me a child, so why
not for someone else”.’ Patients might also receive a discount on
their treatment in return. Another doctor gave me a detailed account
of ‘egg-sharing’: ‘This is when a patient does IVF, doesn’t have
much money, but is young, and stimulates well. She’s got lots of
eggs. So she takes half, gives half to another couple of ladies. She
doesn’t pay – the other two ladies pay for the three. This is common.
But there are problems with this: you have to synchronize the pa-
tients. You don’t know in advance if she’ll stimulate. So you have a
line of patients waiting. It’s not synchronized; it lowers your success
chances, makes it more stressful for the recipient.’

Due to these considerations, this doctor preferred to use a ‘desig-
nated donor’, that is, one specific donor who will give her eggs to the
patient. This might be arranged through the doctor, and the donor
might even be unknown to the recipient, as above, but more often she
would be a relative or a friend: ‘Because of the economic situation
in Lebanon, I want to use a known donor – a sister, someone related
– someone who’s not looking for money, but giving their eggs to a
friend. Because a designated donor is very costly, and cost is very
important.’ Doctors seemed much less reluctant to countenance these
transfers of gametes between female relatives than they were in the
case of males: ‘Eggs, that’s different’, as one doctor put it. In fact
some doctors hinted that the world of female egg-sharing was not
one that interested males had access to: ‘We use a relative – a sister
or cousin – they wouldn’t want their husband to know.’ Nevertheless,
as to the difference between male and female gametes here, one must
not forget that where donor eggs are used, the recipient will carry the
child, and ‘[o]f course it’s the woman carrying the child who will
feel like she is the mother’, while in the use of donor sperm the hus-
band is cut out of the process altogether.
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A reportedly prolific Shiite practitioner, a follower of Ayatollah
Khamene’i, explained to me his Shiite patients’ preference for donor
eggs over donor sperm, in an interview that brought out the pertinent
issues nicely: ‘In Lebanon we use the egg – this is the biggest thing,
much more than sperm. Because it is better in the shariah and cus-
tom. And the transfer of an egg from woman to woman is not zinā
[fornication, adultery], because it’s from woman to woman. And the
husband is excluded completely in donor insemination.’ He makes
the interesting point, not made, it should be noted, by the Islamic au-
thorities, that the use of eggs need not be considered zinā, illicit sex,
because it does not involve a man. He continued: ‘They get eggs
from family and friends [aqribā’, asdiqā’]. They must be known, be-
cause of illnesses, and also their behaviour, because they might sleep
with lots of people, then they might have diseases like AIDS. And
they prefer somebody who looks the same. The sister is best, and
should be married – because they must be a virgin before marriage,
and the technique goes through the vagina.’ Again, moral and hy-
gienic issues are tied together: just like marrying one’s cousin, one
knows what one is getting in the case of an egg from a relative or
friend. Their morals will be acceptable – specifically their sexual
morals, for it is the possibility of the transmission of sexually trans-
mitted disease that is seen as of greatest concern. They – and thus the
child – will look the same, in the case of a relative or a well-chosen
friend, which will minimize gossip; and there is the further observa-
tion regarding the ‘morality’ of the procedure itself.

As we saw in the previous chapter, there has been some feeling
among Shiite religious thinkers that egg donation would be more
proper were there a marriage contract between the donor and the
husband of the recipient,33 although, as another Shiite doctor told
me: ‘It could be one’s wife in religion rather than in civil law. Mar-
riage isn’t a matter of civil law, it is a religious thing.’ However, as
we also saw, religious opinion has in some cases evolved away from
a position where that was mandatory, as another doctor explained:
‘That was a long time ago before the ijtihād came out that they did
this. They even did it in absentia – you know the name of the woman
donating, some shaykh performed the necessary formalities, you
would have witnesses.’ This evolution of religious opinion helps: as
noted before, the dropping of the requirement has enabled sisters,
among other relatives, to donate, since Islam prohibits marriage to
two sisters simultaneously. ‘Before they accepted the donor egg of a
married woman – they would marry the woman for a day, then take
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an egg. Now any donor is accepted. I have had sisters giving eggs in
the case of a sister’s premature menopause.’

Again, a key practical issue concerning those Shiite rulings per-
mitting the use of donor gametes is that the child will not then be that
of the couple, and again, the very real pressures of social expectation
complicate the neat patterns of the Islamic law of the ulama. Before
society if not before God, this stipulation may perhaps not be overtly
observed. As another Shiite doctor performing donor procedures for
Shiite patients told me, ‘People definitely don’t follow the religious
idea of the egg donor being the mother. It’s legally registered in the
name of the couple. No one knows’.34 Bureaucratically, then, accord-
ing to this doctor at least, the child is registered as that of the couple,
notwithstanding any religious injunctions, namely those of Ayatol-
lahs Khamene’i and Fadlallah, that should demand otherwise. While
under Lebanon’s legal regime such rulings should perhaps be taken
into consideration, the assumption of the Shiite (and Sunni) Islamic
courts, charged with establishing relatedness, would certainly be that
the standard procedure is to be followed: in the case of a child of a
married woman, nasab is awarded to her and her husband, unless a
suit is brought to the contrary (see Chapter 1). For many doctors,
perhaps not so attuned to the religious debate, this seems like a non-
question. I asked one, ‘How would you register the child – is it the
child of the couple, even if a donor gamete was used?’ He replied,
‘Yes, all over the world it’s like that isn’t it?’ But a more religiously
knowledgeable Shiite doctor responded: ‘The law is not important.
In Lebanon it tries not to oppose religion.’ And another doctor, work-
ing within the ambit of Hezbollah and hence knowledgeable of the
position of Ayatollah Khamene’i for instance, said of donor insemi-
nation: ‘Register it as the child of the husband, this is legally fine.
No one will know. It’s very confidential.’ However, there could per-
haps be legal consequences subsequently were a case to come before
the religious courts, regarding an inheritance, for example. This is an
issue for the future. As we have had occasion to observe more than
once before, it is clear that the relation between religious prescrip-
tions, the law and everyday life is more complicated than mere pe-
rusal of the fatwas would suggest (see Inhorn 2006a: 98–99).

Surrogacy: Social conservatism and religious challenge
There is still another unconventional possibility, namely that the
child is carried to term by a woman other than the eventual ‘mother’
who serves as a gestational surrogate: perhaps the wife has viable
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eggs but no uterus, or cannot bear a child because she has cardiac
problems, or has neither eggs nor uterus. Many doctors stated flatly
that this did not happen, or even was impossible in the Lebanese so-
cial climate: ‘There are no surrogate motherhood arrangements – it’s
impossible for social reasons.’ That is, it is not socially acceptable
for unmarried or divorced women to be pregnant, still less for mar-
ried ones to give their child away. 

However, there were several doctors who told me of their experi-
ences in this field, and it seemed clear that such procedures have oc-
casionally been carried out, albeit in the utmost secrecy and, in this
case especially, very, very rarely.

Surrogate mothers? Yes – I have had couples who wanted it. But it’s
very difficult to get in Lebanon. The male prefers to sleep with the
surrogate mother. But he doesn’t realize she could just leave. A man
came and said, ‘I can get a Romanian one, she works in nightclubs.
She would be willing for $4,000.’ But she’s a drinker. So we refused.
In a nightclub, she’s exposed to a lot of smoke, drink. He brought
the girl to the clinic! He said he would put her in a hotel during the
pregnancy, but she has to work – it’s on her permit. But generally,
look, it’s no problem: when the surrogate gets pregnant, the wife will
go overseas, and then come back. This happens, you know: people
go overseas, and come back with a child.

The doctor clearly found this request to use an Eastern European
nightclub hostess as a gestational surrogate unacceptable: her
lifestyle – certainly stereotypically immoral by local standards –
raised hygienic concerns. He is nevertheless clear that such proce-
dures are very occasionally undertaken, as was another doctor who
told me that patients ‘bring women from the Philippines, Sri Lanka
– the housekeeper35 – because they’re not the same colour’ and thus
their lack of relation to the child will be the clearer.36 ‘It’s very, very
important this! For the woman it’s better – she sees the baby is not
related to her.’ He continued:

They pay a maid normally $150, $200 [a month]. So perhaps they
give a gift: $1–2,000, it’s like three to six months supplementary
wages. They’re living with the family; they’re like one of the family,
eating with them. They think like this – if you have a premature
baby, they put it in neonatal for two months. So this is like that,
only for six to nine months! We have one case of surrogacy every two
to five years.

Wouldn’t the neighbours notice?
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No, probably she won’t leave the house, or they go to the mountains.
The wife will put something under her jumper.

Still, let us note again that, as this doctor stressed, this is ‘very, very
exceptional.’

Here again, then, where religious opinion allows such procedures,
it is in advance of that of wider society. Another doctor, a Sunni
working in the predominantly Shiite South, told me of two cases he
had had of female patients with eggs but no uterus. They came with
letters from Sayyid Fadlallah stating that another woman could be
used as a gestational carrier if the husband were to marry her. The
doctor refused to carry out the procedure in both instances, in accor-
dance with his own ethical position. But a Shiite doctor also work-
ing in the South had another story concerning surrogate
arrangements that highlights still better some of the tensions here: ‘A
veiled sayyidah [female descendant of the Prophet] came: “I am
pregnant, I want ultrasound, but I am carrying another’s baby.” The
egg was from the wife, and the third party was the carrier. “Shame
on you”, I said. “Don’t say that, I’ve got a fatwa here,” she said. I
should have read this before, and I did read more afterwards. They
gave her money and that’s allowed too.’ Far from Islamic legal opin-
ion constricting the onward march of challenging and controversial
procedures for overcoming infertility, it often facilitates it, to the sur-
prise and indeed initial moral censure of this doctor, more a secular-
ist than a pietist, it should be noted: religious opinion may
sometimes confound local moral common sense.

To conclude, real life is then, as one might expect, more compli-
cated than the Islamic law of the shaykhs. Most of the possibilities
that the new reproductive technologies offer are available in
Lebanon, although many doctors worry as to the lack of clear state-
sponsored regulation. Given the strongly pro-natal environment,
these techniques are much in demand. This includes, unusually for
the wider region, controversial procedures such as those involving
donor gametes, our especial interest here, although these are com-
paratively rare, indeed almost – if not quite – unheard of in the case
of surrogacy arrangements. Even where some religious opinion, es-
pecially that of some Shiite authorities, may be notably unrestrictive
with regard to such opportunities, the opinion of wider society per-
haps remains rather more conservative. People of all religious com-
munities share some core principles of sexual propriety and respect
for the right to privacy that need to be kept firmly in mind. Further,
there is considerable social pressure to conform to those principles.
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While, as we noted above, those religious opinions that do allow
some of the controversial procedures hold out the prospect of com-
plex and in some senses unprecedented patterns of kinship related-
ness, these are not, as yet, the crux of the matter in the Lebanese
contexts we have glimpsed here. It is rather these patterns of moral
choice and challenge that are the more pressing issue, ones whose
lineaments are sometimes surprising, from a ‘Western’ perspective at
least, and that we now attempt to map out somewhat more fully.

Notes

1. Kahn’s Israel, with unmarried women and lesbian couples using donor
sperm, looks very different, although sexual propriety is equally an im-
portant element of the rabbinical debates. Kahn presents, for instance, a
tableau of an ultra-orthodox rabbi presiding over the circumcision of the
AID child of lesbian parents (2000: 41–42). An unmarried, religious
woman wanting a child considered both adoption, a virtuous deed, and
AID, where she would be thought a ‘whore’, and chose the latter (2000:
56). These scenarios are inconceivable in the settings I have experience of.
Pertinent perhaps is that in Jewish law, children born to unmarried Jew-
ish women are not illegitimate; only married Jewish women can commit
‘adultery’ (2000: 74–75).

2. As we have already noted (Chapter 2), such crimes do sometimes oc-
cur in Lebanon, but relatively infrequently.

3. Elsewhere, however, Inhorn (2004a: 171) does suggest that something
of a normalization of IVF is under way.

4. A fertile quantity would be something over twenty million. In ICSI
(intracytoplasmic sperm injection), a recent variant of IVF, individual
sperm are injected into ova through ‘micro-manipulation’ under a high-
powered microscope: just one sperm is thus now sufficient for concep-
tion, providing a solution to many cases of male infertility. As Inhorn
(2003: 231ff.) describes, the advent of ICSI has changed the gender dy-
namics of infertility treatment in the Islamic Middle East: suddenly many
previously infertile men can have recourse to effective treatment. However,
their wives may by now be too old to provide fertile eggs for the proce-
dure, putting new pressure on them and raising the possibility of their
husband taking another, younger wife.

5. This ‘reproductive tourism’ is a recognized phenomenon (Inhorn 2003:
2, 114–15, 281 n. 3).
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6. Lebanese expatriates also return to the homeland for treatment – per-
haps in the summer vacation many spend in Lebanon – as it is consider-
ably cheaper than, for example, the U.S. An IVF cycle – i.e. a round of
egg collection, fertilization and transfer – that in the U.S. might cost
$15–20,000 plus medication costs could be obtained in Lebanon in
2003–04 for $1,500–3,000. Having said that, I have heard of higher
prices.

7. The 1959 al-Azhar fatwa recognizing Shiite (Ja‘farite) law as a school
alongside the four Sunni schools (see Chapter 2) arguably clears the way
officially for such a move.

8. Kahn (2000: 58) also had problems obtaining statistics in Israel: the
doctors there want to avoid attracting too much attention, lest religious
forces put a stop to some of their more controversial activities.

9. Serour et al. (1991: 51) estimate $400–500,000.

10. Inhorn (2004a: 166) reckons on approximately fifteen.

11. A ‘cycle’ is one round of egg collection, fertilization and transfer, tak-
ing four to six weeks in all. These cycles of treatment are, we should
note, physically debilitating, even dangerous, for the woman undergoing
them, who has to take large amounts of hormonal drugs to stimulate su-
perovulation, and then undergo surgery to have eggs collected. With the
low rates of successful embryo implantation, a woman may well have to
go through a number of such cycles before even this stage is successfully
completed, let alone carrying a foetus or multiple foetuses to term and
delivering them successfully, and in many cases repeated IVF treatment is
unsuccessful.

12. Inhorn (2004a) has a much fuller discussion of infertility rates and
causes, writing as a medical anthropologist expert on the topic.

13. Some doctors felt that this was putting them under pressure in turn:
‘It puts you under pressure – their marriage depends on the success of
this procedure. Sometimes you do it almost for free, because you feel
this is a social case. I had a case, I was treating a woman, and it wasn’t
working. She came in; I needed to discuss a further failure with her. The
woman said, “He’s filed for divorce!”’

14. Up to a maximum of four, legally speaking, although in practice hav-
ing two wives is rare and having more almost unheard of.

15. Inhorn has explored this theme over a series of publications spanning
many years (e.g. 1994, 1996, 2003).
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16. This is as opposed to special diets, timetables for intercourse and the
Ericsson technique, where sperm is separated into X and Y chromo-
some–bearing spermatozoa in a centrifuge, none of which are wholly reli-
able. Sex selection is practised in Egypt, Jordan and Saudi Arabia
(Inhorn, personal comment).

17. Sunni inheritance law grants agnates precedence over daughters in the
matter of inheritance, although Shiite law does not. As personal status
law is determined by religious affiliation, one has to change sect – a bu-
reaucratic procedure – if one wants to be subject to a different regime of
inheritance (see Chapter 2).

18. Lebanese per capita GDP was in 2003–04 an estimated $5,000, with
28 per cent of the population living below the poverty line (according to
the 2005 online CIA World Factbook), as compared with the commonly
quoted figure of $1,500–2,000 for one cycle of IVF.

19. Iran’s spiritual leader, Ayatollah Khamene’i, being just about the only
authority that allows the use of donor sperm. As we noted in the previous
chapter, according to Tremayne (2006, n.d.) donor sperm is used in Iran,
but by the roundabout route of a wife divorcing her husband, temporarily
marrying the sperm donor and then remarrying her original husband.

20. The British Human Fertilisation and Embryology Authority, a statu-
tory review body established by the Human Fertilisation and Embryology
Act of 1990 to maintain a code of practice that will apply to all infertil-
ity clinics undertaking activities licensed under the act. It is primarily a
licensing body.

21. Inhorn (2003: 99) cites Meirow and Schenker (1997) and Blank
(1998) to the effect that in Lebanon, as in all other Muslim countries,
sperm donation is strictly prohibited, but also (2006a: 114) notes, as I
do here, the lack of regulation and parliamentary law regarding more re-
cent techniques.

22. I am very grateful to one of the doctors most directly involved for
giving me a copy of the draft law, translated in Clarke (2005: Appendix
2).

23. I was hoping to interview Marwan Hamade, who, I was told, was
minister of health at the time of the discussions over the proposed law.
He was, however, badly injured by a car bomb in an assassination at-
tempt during the period of my fieldwork (1 October 2004).

24. As Archbishop George Khudr – who himself opposed such a relax-
ation of the Church’s restrictions – told me. The Greek Orthodox Hospi-
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tal in Beirut now has an assisted reproduction centre.

25. One doctor told me that some men would ask him, ‘Can you at least
mix my fluid with the donor’s, so that a bit of me goes into it?’

26. Again, this is because this variant of IVF can use just one spermato-
zoon, making male infertility far more easily overcome than before its ad-
vent. ‘ICSI has made men equal’, as one doctor says.

27. $50–100, according to one of my informants.

28. Although in a more recent discussion another doctor felt that Druze
and Christian patients were now asking more frequently for ‘non-Muslim’
donors, the Druze (nominally Muslim under the terms of official
Lebanese confessional classification, one might note) wanting Druze
donors in particular.

29. As a further example of the pattern, couples in Lebanon undertake a
medical test before marriage: as I was told in a discussion in the Sunni
courts, this is not just to check for genetically transmitted diseases, ‘for
the children’ (li-l-awlād), but also to check for sexually transmitted dis-
eases, ‘for the morals’ (li-l-akhlāq).

30. Tremayne (n.d.) reports similar strategies for Iran.

31. As Inhorn (2003: 231ff.) points out, these are often the wives of men
whose infertility has latterly been overcome through the advent of ICSI,
after the wives’ own reproductive powers had waned.

32. In Shaykh Muhammad ‘Ali al-Hajj’s (2006: 28) account, a Shiite ju-
risprudential perspective, there is no doubt that it is a woman’s right to
carry out a procedure that might damage her hymen should she wish;
there is no Islamic legal precept that would prevent her. But socially it is
refused, and it is thus proper for women not to be careless in this regard.
Should an unmarried woman of older years be worried that she might not
be able to marry until such a time as her fertility might be diminished,
this constitutes an exception. He also notes that it is medically possible,
if rare nowadays, to effect the procedure by means of piercing the belly.
Shaykh al-Hajj (2006: 55) also put the matter to Sayyid Fadlallah, who
stated that whether or not the woman undergoing such a procedure is a
virgin is immaterial to its permissibility, but the virgin is advised not to
do something that might damage her future.

33. Again, Tremayne (2006, n.d.) reports that in Iran the use of tempo-
rary marriages to legitimate egg donation is the norm.

34. In the case of the surrogacy procedures that some fatwas make possi-
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ble, the opposite problem obtains. Religiously, the ensuing child is re-
lated to the husband and wife commissioning the surrogate, but state bu-
reaucracy would seem to lag behind, as a doctor explained: ‘Surrogacy is
very difficult here. We don’t have legislation. If she’s pregnant, and deliv-
ers in hospital, it’s very difficult to register not in her name.’

35. It is very common in Lebanon for middle- and upper-class families
to employ a live-in maidservant from a more impoverished country.

36. Ragoné (2000) describes similar ideas at work in North America.
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Part III

CONFRONTATIONS

Our Freud had been the first to reveal the appalling dangers of family
life. The world was full of fathers – was therefore full of misery; 

full of mothers – therefore of every kind of perversion from 
sadism to chastity; full of brothers, sisters, uncles, aunts – 

full of madness and suicide. ‘And yet, among the savages of Samoa,
in certain islands off the coast of New Guinea…’ The tropical 
sunshine lay like warm honey on the naked bodies of children 

tumbling promiscuously among the hibiscus blossoms. 
Home was in any one of twenty palm-thatched houses. In the 

Trobriands conception was the work of ancestral ghosts; nobody had
ever heard of a father. ‘Extremes,’ said the Controller, 

‘meet. For the good reason that they were made to meet.’

…………………………………………………

Lenina shook her head. ‘Somehow.’ She mused, ‘I hadn’t been feeling
very keen on promiscuity lately. There are times when one doesn’t.
Haven’t you found that too, Fanny?’ Fanny nodded her sympathy 

and understanding. ‘But one’s got to make the effort,’ she said 
sententiously, ‘one’s got to play the game. After all, everyone belongs

to everyone else.’ ‘Yes, everyone belongs to everyone else,’ Lenina 
repeated slowly and, sighing, was silent for a moment; 

then taking Fanny’s hand, gave it a little squeeze. 
‘You’re quite right, Fanny. As usual. I’ll make the effort.’

Aldous Huxley, Brave New World
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Chapter 6

BRAVE NEW WORLDS?

Anthropology, Islam and the new morality

We started, in Chapter 1, by setting the ‘new kinship studies’ of
recent anthropology in historical context, as part of a sus-

tained programme of questioning traditional moral categories. We
took Britain as our example, from the late nineteenth century on-
wards, where Parliament debated and legislated a series of changes
with regard to kinship specifically, concerning divorce, incest and
affinity. Anthropologists were called upon for their own special ex-
pertise: knowledge of societies with different modes of social organ-
ization from that of Britain, and theories as to what was universal
and what not in this regard. It will be helpful in this final chapter to
start by reiterating some of those themes, as we come to set the Is-
lamic debates and ethnography of Lebanon in wider context. Sexual
propriety was a key theme of those debates and that ethnography; it
has also been a key theme within certain strands of anthropology,
part of what I very crudely term here the wider ‘liberal tradition’, to
which new ‘scientific’ understandings of social relations, including
kinship, were allied.1

While our focus in Chapter 1 was on kinship, interest in moral re-
form was much wider: anthropologists such as Margaret Mead and
Bronislaw Malinowski were intimately involved in the ‘first “sexual
revolution”’ of the 1920s (Martin 1996), as the epigraph above evi-
dences in its allusion to the ‘savages of Samoa’ and the Trobriand Is-
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lands. I quote from Aldous Huxley’s (1932) dystopian vision of a
Brave new world of mechanized human reproduction and mandatory
promiscuity. ‘Brave new worlds’ have ever since been evoked – not
always appositely – in discussions of the new reproductive technolo-
gies such as IVF, which were mere science fiction in Huxley’s day,
and a brief consideration of what he was satirizing makes a neat
counterpoint to the themes we have been exploring.2 In the 1920s,
when Huxley was writing, a ‘New Morality’ was in the air, heralded
for example by Samuel Schmalhausen, an American high-school
teacher turned prophet of the new moral movement, as key to a fu-
ture ‘new civilisation’, ‘really new in the original sense that it as-
signs a status of reasonable respectability to behaviour branded
throughout the moralistic Christian countries as immoral, disrep-
utable: for example, auto-eroticism, adultery, easy divorce, promis-
cuity, homosexual affection, casualness in love life’ (cited in
Firchow 1984: 51), and strenuously argued for by Dora Russell, wife
of Bertrand, in The right to be happy (1927), a direct attack on Chris-
tian morality, pleading for the guiltless enjoyment of sex. 

World famous philosopher Bertrand Russell himself argued simi-
larly in his wildly popular Marriage and morals (1929), which sold
out rapidly on both sides of the Atlantic.3 Here Russell draws on Ma-
linowski’s vision of the matrilineal society where the physiological
basis for paternity is unknown,4 making it part of an evolutionary
schema moving then to patriarchy, exemplified by ‘Abrahamic’ soci-
ety, then to Christian repression of sex, and finally to a call for sex-
ual liberation and nudism. Russell also sets the work of Mead
against the preconceptions of unhealthy ‘Victorian morality’, noting
that she ‘asserts that adolescent disorders are unknown in [Samoa],
and she attributes this fact to the prevalent sexual freedom’, with the
aside that ‘This sexual freedom, it is true, is being somewhat cur-
tailed by missionary activity’ (1929: 219–20). Malinowski and
Mead’s work was also held in the highest regard by the most
renowned ‘sexologist’ of them all, Havelock Ellis (another fan of
nudism), who called Mead’s Coming of age in Samoa ‘fascinating,
valuable, and instructive’, adding that ‘the great master in these
fields is Professor Bronislaw Malinowski, and I could not pay higher
tribute to Miss Mead than to mention her name in connection with
his’ (Howard 1984: 127).5 Havelock Ellis had the greatest of respect
for Malinowski, the arch-modernist anthropologist (Ardener 2007
[1985]), writing the preface to Malinowski’s Sexual life of savages,6

and for another distinguished anthropologist of the time, Edward
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Westermarck, whom he admired for his (scholarly) moral relativism
(Grosskurth 1981: 384ff.). And Ellis certainly saw himself as fight-
ing for moral progress. At the end of his years, ‘[a] not altogether
justified sense of moral revolution achieved in his life appeared in
Ellis’s writing: “I cannot see now a girl walking along the street with
her free air, her unswathed limbs, her gay and scanty raiment, with-
out being conscious of a thrill of joy in the presence of a symbol of
life that in my youth was unknown”’ (Brome 1979: 235). 

Anthropology was, then, an acknowledged pillar of this wider
questioning and subsequent transformation of ‘Victorian morality’,
especially here sexual morality, but extending to kinship, as we saw
at the beginning of this book: by the century’s end, it was not just sex
outside marriage that was unremarkable, but also being born outside
of marriage. This distinction between what was previously termed
‘legitimacy’ and ‘illegitimacy’ is, by contrast, a point on which much
turns in the Islamic legal debates we have been exploring. There has
indeed been a moral revolution in the West in the past century, and
anthropology has been a foot soldier in that revolution. Mead was
but extending the Boasian programme of freeing Western civiliza-
tion from its prejudices (Hatch 1983), a programme that, again, can
be seen to have continued to run through anthropology right up to
the feminist anthropology and ‘new kinship’ of today, where it has
an interest in ‘defamiliarizing the “natural”’ (see Chapter 1). As
Carsten (2004: 25) reminds us: ‘In the past it appeared that the myr-
iad examples of how “they do things differently there” might pro-
mote new ways of understanding – and even perhaps new ways of
doing – in the West’ – hence, perhaps, ‘the tendency in anthropology
… to concentrate on the seemingly exotic and bizarre’ (Carsten
1997: 22). 

But paradoxically hence also perhaps the present turn to ‘anthro-
pology at home’, of which the studies of assisted reproduction in
Britain and North America, for example, are notable examples. Fir-
chow (1984: 90), in a literary critical commentary on Brave new
world, comments on Huxley’s use of anthropology cited above that
Mead and Malinowski’s ‘savage’ examples are supposed to be seen
as ‘among the new world’s models of nonrepressive and sexually lib-
erated groups. The new world state … is moving not so much into
the future as into … the savage past.’ Let us cast a glance further
back still, to the Victorian perspective. Here is J.F. McLennan’s
(1970 [1865]: 6) nineteenth-century programme for anthropology:
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For the features of primitive life, we must look, not to tribes of the
Kirghiz type, but to those of Central Africa, the wilds of America,
the hills of India, and the islands of the Pacific; with some of whom
we find marriage laws unknown, the family system undeveloped, and
even the only acknowledged blood-relationship that through moth-
ers. These facts of today are, in a sense, the most ancient history. In
the sciences of law and society, old means not old in chronology, but
in structure: that is most archaic which lies nearest to the beginning
of human progress considered as a development, and that is most
modern which is farthest removed from that beginning.7

Indeed, ‘tribes of the Kirghiz type’ have not been central to an-
thropological discourse, which has, as McLennan predicted, focused
largely on Africa, the Americas, India and Melanesia. But, in what
he would no doubt find some sort of bizarre evolutionary full circle,
the features that McLennan sees as commending the study of ‘prim-
itive’ regions – the lack of marriage, family and paternal relations –
are precisely those that many in the Islamic world, for instance,
would see as typifying the modern Western social condition. And as
we have seen with regard to the new kinship studies, where Western
anthropologists have been able to find the ‘unconventional’ at home,
they have celebrated it; indeed, according to Patterson (2005: 7),
such home-grown examples have allowed these new kinship studies
of the West to ‘have claimed the moral heartland of this renaissance
[in kinship studies], policing the boundaries for signs of incursion
from the exoticism of the “classic” past.’8

Sexual morality and Islamic polemic
Such moral reform and questioning of received moral categories is
not confined to Britain or ‘the West’, which are in themselves far
from settled or homogeneous in this regard.9 As we noted in passing
in Chapter 2, the twentieth century saw a global wave of legal reform
that included many of the countries of the Middle East, where law
codes were introduced instituting radical and progressive changes
with regard to the laws of marriage and divorce, for example, while
utilizing the language and heritage of the shariah in an attempt to le-
gitimize those changes (Anderson 1976; Mayer 1995): in many Mid-
dle Eastern countries, women’s power to initiate divorce has been
much increased and men’s right to polygyny removed or restricted.
Nevertheless, these reforms were instituted by political elites widely
perceived as lacking in legitimacy, and calls for their repeal or re-
form have been a common popularist strategy on the part of Islamiz-
ing movements and regimes, such as the Muslim Brotherhood in
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Egypt or the Islamic Revolution in Iran, for example. Women’s
rights and sexual freedoms including those of homosexuals, for in-
stance, have become heavily politicized issues of domestic and
global politics, most especially in the context of the latest round of
tension and conflict between the United States and Europe, on the
one hand, and many predominantly Muslim states on the other.

To move to a common strand of popular (especially Muslim) dis-
course in Lebanon and the wider region, which would no doubt find
a sympathetic audience in some quarters of Western opinion too, ‘in
the West [bi-l-gharb], there are no morals [mā fī akhlāq]’, that is,
sexual morality.10 Girls just have sex as they like. There is, allegedly,
freedom in such matters: people do whatever they want without re-
straint. Were a similar freedom to be instituted ‘in the East’, the re-
strictions of morality removed, then people ‘would be screwing in
the street’, as one young male friend put it to me. In the West, once
a daughter or sister reaches eighteen then there is nothing that the
male relative can say or do to compel her to follow a proper course
of sexual conduct: ‘She could have sex with her boyfriend in front of
you and you could do nothing about it, right?’ This lack of sexual
morality leads to a lack of concern as to the ‘cleanliness’ of the
bonds of kinship (nasab) – a husband has no reason to think his wife
faithful, and thus does not know if ‘his’ children are ‘really his’, thus
does not interest himself much in them, thus the break-up of the fam-
ily. ‘How can you be surprised at the abuses perpetrated by Ameri-
cans at Abu Ghraib prison – all Americans are bastards,’ born out of
wedlock that is, and thus lacking in ‘morals’, I was told at the time
of the scandal over the treatment of Iraqi prisoners in Iraq. While the
‘Western’ and ‘Eastern’ social systems are seen to be broadly identi-
cal, founded on the family, the West has degenerated: the family, and
hence society, have broken down, fragmented. When a child turns
eighteen in the West, so this discourse proceeds, they will leave
home and then never get in touch with their parents again. Lebanese
society, by contrast, is notionally one of strong social, and particu-
larly family, relations.

To quote a specifically Islamic source, one from our earlier study
of the debates over assisted reproduction, the Syrian Shaykh ‘Abd al-
Hamid Tuhmaz (1987: 41), for instance, writes that:

The more a person’s faith in God, praise and glorify Him, increases,
so are their feelings of fatherhood and motherhood stronger … Thus
it is that we see that the unbelievers are characterized by the harsh-
ness of their hearts and the dullness of the feelings of humanity in
their souls. No wonder then that we see them cutting the ties of kin-
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ship [yaqta‘ūn arhām-hum]11 and abandoning their children and their
flesh and blood [filadhāt akbād-hum] for the sake of their worldly
delights and bodily pleasures. The severing of kinship and dissolu-
tion of the family have become the foremost of the traits prominent
in their social lives.

This is a key theme of Islamic polemic, with a sharp edge: more than
mere competition for self-satisfaction, this intercivilizational moral
comparison is a ubiquitous modality of the political struggle that
rages over the wider Middle East, that leads conversely, for instance,
Hollywood celebrities to clamour for military intervention against
‘gender apartheid in Afghanistan’ (Hirschkind and Mahmood 2002:
340). And lending this theme a real urgency are the perception that
such moral depravity is spreading, via television and Internet
pornography, and a strong undercurrent of frustration. ‘Marry them
young’, advised the Prophet, but the financial demands placed upon
a man seeking marriage, in the context of a dire economic situation
in Lebanon at least, are often too onerous for that. While the Prophet
also declared that ‘marriage is half of one’s religion’ and ‘there is no
monasticism in Islam’, a generation of young Muslim men has been
forced into chastity by a combination of unemployment and escalat-
ing expectations, where they have not wholeheartedly embraced ‘the
new morality’ themselves in Beirut’s teeming nightclubs and bars.
We might also remember that the kinds of assumptions that are be-
ing made about ‘morals’ here are not just confined to Islamic special-
ist or lay Muslim discourse. The Christian doctor who yearned for
some form of regulation ‘like the [British] HFEA’ (see Chapter 5)
also left Britain for the sake of his young children: ‘There’s too
much drugs and early sex there.’ Sexual morality ran as a theme
throughout the Islamic legal debates over assisted reproduction, but
also throughout the doctors’ accounts of the shared assumptions that
Lebanese of all religious communities bring to the practice of fertil-
ity treatment, even if Lebanon is more ‘liberal’ in these regards than
most countries in the region.

To exploit the more ‘exotic’ portions of my ethnography here then
– the use of donor gametes, for instance – as examples in order to
‘defamiliarize the “natural”’ in Western kinship thinking, would
seem rather to run against the grain of history. Indeed it would be not
just analytically problematic but politically perverse: Islamic writers
and politicians are, broadly speaking, pitting themselves against the
perceived moral ‘degeneracy’ of the West, where traditional cate-
gories have been ‘rethought’, as anthropological diction would have
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it, or even abandoned in some cases, and they feel themselves under
moralizing intellectual attack in turn, from feminists and advocates
of liberal sexual values: contemporary ‘liberal’ rhetoric frequently
tends towards the didactic, not to say authoritarian.

This liberal critique has strong indigenous roots – the liberal re-
form agenda is not just a tool of Western imperialism, as some of its
opponents would claim – and has become part of the terms of Is-
lamic debate. A burgeoning literature has documented the ‘alterna-
tive modernities’ of reformist Islam generally (e.g. al-Azmeh 1993;
Salvatore 1997; Adelkhah 1999; Eickelman 2000), and with regard
to feminism in particular (e.g. Abu-Lughod 1998; Mahmood 2005).
But where Islamic legal specialists do surprise in allowing some of
the more controversial possibilities offered by assisted reproduction,
they can hardly be assumed to be engaged in the sorts of projects and
interests I have sketched out for the ‘liberal West’ here. What such
examples put under the spotlight, then, is more the ready opposition
between ‘Islamic’ and ‘liberal’ values itself, the moralizing geogra-
phy – subscribed to by polemicists on both ‘sides’ – that has ‘Islam’
and ‘the West’ camped on the same plain, albeit on different parts of
the battlefield. Further, just as ‘the West’ is hardly homogeneous in
its attitudes towards such issues as those we have been discussing
here, so the category ‘Islam’ contains a multiplicity of different cur-
rents and tendencies. We need to think through the Islamic legal ex-
amples we have encountered here in their own terms.

Islamic activism, contemporaneity and open-mindedness
If we may return, then, to the Islamic legal reactions to the new re-
productive technologies, our primary focus, we might recall again
that many of those opinions are surprisingly unrestrictive, notably
among the Shiite positions and especially those of Ayatollah
Khamene’i, who allows donor insemination, surrogacy arrange-
ments and postmortem gamete use; other authorities allow egg do-
nation. Where it is also stipulated that relatedness is to follow
genetic lines, new and complex patterns of relation arise where the
child will be related to the gamete donor rather than the recipient, al-
though to what extent such authorities have considered the ramifica-
tions of these rulings for kinship practice is debatable (as Tremayne
[2006] observes). This is not the only area where Islamic authorities
surprise. Much was recently made in the global media of the situa-
tion of transsexuals in Shiite Iran, where the path for allowing sex-
change operations was opened by Ayatollah Khomeini more than
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forty years ago, although wider Iranian society seems less accepting
(Tremayne 2006). 

Is this then an Islamic ‘brave new world’ dissolving traditional
moral concepts, or a glimpse of ‘liberal Islam’ in action? The Mus-
lim religious specialists and their followers I have worked with here
would hardly relish a comparison of their own projects with Hux-
ley’s enduring caricature of Western moral failure, a world where
traditional relations, especially the family, have been swept aside in
the name of progress, and where sexual promiscuity is mandatory
while reproduction is mechanized. Quite the contrary, as we have
noted, Islamic discourse, if one may generalize, is rather one of
steadfast resistance in the face of a perceived imperialistic Western
moral and sexual revolution. Nor are ‘liberal values’ the right prism
through which to view such Islamic legal opinion. Ayatollah
Khamene’i (let alone Ayatollah Khomeini) can hardly be perceived
as having liberal leanings. Even within the terms of Iranian clerical
politics he stands at the head of conservatism rather than with the
‘reformists’. And yet as regards assisted reproduction, his stance is
almost uniquely unrestrictive, scandalously so by some lights. 

But in any case, no one who takes seriously the notion of a true,
good path through life, demanded by God, revealed to the Prophet
and transmitted through a clerical elite, can be characterized in such
terms. What is at stake is right knowledge of God’s standards, and
Islamic legal scholarship must demonstrate its continuing relevance
in an ever-changing world in this regard: religious authorities such
as Khamene’i argue from within their tradition and not for liberation
from its toils. Rather than ‘rethinking’ traditional categories, Islamic
thinkers have approached these new problems by thinking through
them: assisted reproduction is discussed in terms of nasab (filiation),
zinā (illicit sexual intercourse, ‘adultery’), legitimate and illegitimate
(shar‘ī and ghayr shar‘ī) relations, foundlings, bastards and milk
kinship. The Islamic legal heritage is brought to bear for precedents
regarding assisted reproduction: artificial insemination has its prece-
dents in classical jurisprudence in the case of the wife who inserts
her husband’s semen into her vagina, or transfers it to her lesbian
lover (see Chapters 3 and 4); cloning can be thought through in
terms of the precedents of Jesus, born without a father just as the
clone of a woman would be (Hakim 2001: 19; Sistani 2004: 421), or
Eve, created from Adam’s rib (Sistani 2004: 417).

Rather than ‘liberal’, then, a shaykh sympathetic to the travails of
the faithful and accommodating of their needs might be more read-
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ily characterized as ‘understanding’ (fahmān) or ‘open-minded’
(munfattih). A shaykh who is open to the real-life issues facing Mus-
lims in the contemporary world, rather than one who lives in the
seminary through texts alone, can ‘keep up with the times’ (yuwākib
al-‘asr), rather than being ‘stuck in the past’ (mutamassik bi-l-
mādī).12 If I may focus on Shiite jurisprudence a little longer, as we
discussed in Chapter 2, Shiites take great pride in the adaptability of
their religion: as it is commonly phrased, Shiite authorities ‘have 
ijtihād’, the power of independent legal reasoning allegedly more re-
stricted in the case of Sunni jurisprudence, although one Sunni judge
remarked to me that ‘[w]e are much-maligned in this respect’, and
there are similarly progressive elements within Sunnism.13 As a doc-
tor working in the mainly Shiite south of Lebanon put it:

There is a religious atmosphere here in the South. And religion en-
ters clearly into matters of gynaecology and sex. But the door of in-
dependent reason [ijtihād] is open for the Shia. I’ve lived in France:
I can see that the Shia are really open-minded regarding sex. Take
temporary marriage for example. If a woman is a widow or di-
vorced,14 she can make a contract, just like a boyfriend or girlfriend
in France, and just agree to have sex. Contraception, the coil for ex-
ample, is allowed. Abortion: there are a number of fatwas that say at
seven weeks you get a heartbeat, before then some say it’s allowed.
Human cloning for us is allowed, by Sayyid Fadlallah for example.
In South Lebanon most people follow the shaykhs: they want to have
a fatwa. Okay, there are people who aren’t concerned with fatwas:
they’re the ones who don’t accept donor insemination. After all even
in France it’s known that there can be psychological problems with
donor insemination. Here there’s no psychological problem because
the man depends on the fatwa. If God says okay then that’s it.

Freedom, here from anxiety, comes through following rules rather
than abandoning them, ‘escaping every bond’ (Fadlallah cited in
Hamiyah 2004: 105); what is at stake is whether or not the rules can
‘keep up with the times’. The doctor cites the distinctively Shiite in-
stitution of temporary marriage, a contract permitting sexual rela-
tions during a defined time period, with fewer rights and obligations
than permanent marriage. As Shahla Haeri (1989: 160) reports in her
account of temporary marriage in Iran, Iranian Revolutionary clerics
promoted the institution as a means of allowing the young, espe-
cially students, to overcome the distractions of sexual frustration
without falling into sin. Ironically, as Haeri describes, they cited as
evidence of the excellence of the institution and thus Islam itself the
very work of Bertrand Russell that we alluded to earlier. In Marriage
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and morals, Russell (1929: 125) meditates on the new sexual free-
dom of the youth of his day, especially prominent in America ‘ow-
ing, I think, to Prohibition and automobiles’, and quotes with
approval one Judge Ben B. Lindsey’s proposal of a new institution
of ‘companionate marriage’ for impoverished youths, under the
terms of which the couple agree to defer having children, and are
therefore given the best possible contraceptive advice, and divorce is
possible by mutual consent and alimony not due (1929: 129ff.). This
would, Russell notes, be particularly useful for students, who would
benefit from freedom from ‘the Dionysiac characteristics of their
present sex relations’ (1929: 130).15 For the high-ranking Iranian of-
ficials Haeri interviewed, Russell had discovered this Islamic insti-
tution, transmitted it as a remedy for Western ills, and thus
acknowledged the superiority of Islam. But the genealogies of recti-
tude have become somewhat confused here, for Russell was more a
prophet of ‘permissiveness’ than piety, as we have seen.

The doctor singles out Ayatollah Fadlallah, here for his famously
ready enthusiasm for research into human cloning (see Chapter 2).
Another doctor, also working in the Shiite South, told me, in an in-
terview in English, that:

Independent people follow Fadlallah because he’s more liberal [sic],
not because he’s Lebanese. He’s good – I consider myself an atheist
but I can use Fadlallah’s opinion to help my patients. For example,
a girl gets engaged [by signing an Islamic marriage contract, ‘katab
al-kitāb’; customarily, marriage requires further celebrations], has sex
with the boy and becomes a woman. Then he leaves her before they
are married. Virginity is very important, but Fadlallah allows an op-
eration to repair the hymen. So I have something to use in my con-
sultations with such patients. I can talk to them armed with his
opinion, because many people accept it. I can say, look he’s a good
man, a knowledgeable man, a respectable man.

Indeed, Sayyid Fadlallah does find hymen repair in such circum-
stances permissible. The notional problem here is that such an oper-
ation constitutes concealing or falsifying the truth to a new husband:
one is affecting to be a virgin when one is not.16 But, as a doctor
noted in addressing the sayyid in the course of a celebrated lecture
to the Middle East Hospital, Beirut, in some circumstances a doctor
is forced to be guarded with the truth and repair the hymen, on ac-
count of the potentially mortal dangers the honour ethic poses for a
woman in such difficulties. The sayyid agreed, noting the dangers
that arise from what he terms ‘the backward mentality that the
woman bears responsibility for the honour of the family and the man
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does not’, and assured the doctors assembled that they might carry
out such operations with a calm heart (Fadlallah 1995: 6). Similar
considerations apply with regard to abortion, which the sayyid also
deems permissible in some such circumstances, where an illicit
pregnancy constitutes a threat to the life of the mother (1995:
12–14).17

Fadlallah, who, as we have seen, is more cautious than Khamene’i
in the matter of the use of donor sperm, forbidding it, is the one who
has been more the focus of criticism within some Shiite circles for
his lack of restriction in other areas. As I was told, unlike many au-
thorities he does not prohibit all music or iconography and allows
the use of playing cards without gambling, shaving where office reg-
ulations insist upon it and ‘shaking hands with a Christian with wet
hands’, as one non-specialist put it to me – the putative danger being
one of ritual pollution.18 In fact, this latter insistence on the ‘purity
of the human being’ irrespective of religious identity is considered
by many, especially his followers in the West, to be his most progres-
sive ruling of all, and it is linked to his broader concern with break-
ing down sectarian differences, much appreciated in Lebanon,
although not by the wider Shiite clerical establishment (see Aziz
2001: 211). Clearly the boundaries fall in different places from those
a ‘Western’ audience might expect, although the controversy that
arose over Fadlallah’s refusal to forbid female masturbation (see
Chapter 4) is perhaps more easily assimilated to polemics against
‘sexual permissiveness’. Sayyid Fadlallah’s legal rulings regarding
the status and freedom of women more generally are strikingly pro-
gressive, granting women the right to political participation and lead-
ership, to sexual satisfaction within marriage and control over their
own bodies with regard to birth control and pregnancy, and to work
outside the marital home with or without their husbands’ permission
(Aziz 2001: 208–11; Hamiyah 2004: 73–169; Fadlallah 2005a).

Fadlallah, like the Iranian Islamic revolutionaries, espouses an ac-
tivist, politically conscious vision of Islam, an ‘Islamic liberation
theology’ that addresses the social injustice faced by the Lebanese
Shiite community, Muslims more widely and the world’s oppressed
generally (Sankari 2005). As a functionary in the sayyid’s offices
noted in conversation with me: ‘The Quran says that Islam is for
every time and place [li-kull ‘asr wa makān]. Keeping up with the
times is a religious obligation [wājib]; that is why you have got
movement in ijtihād. This is activist, conscious Islam [al-islām al-
harakī al-wā‘ī], not the Sufi Islam, which is withdrawn from the
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world, nor the tyrannical [zālim] Islam that says only we are right,
and we will kill everyone else.’ This engagement with the world and
its contemporary problems and issues necessitates a willingness to
use Shiite jurists’ relative freedom to exercise their own independent
reasoning (ijtihād) to the maximum. 

The Lebanese Hezbollah, much influenced by Fadlallah as well as
Iranian Islamist clerics and intellectuals, espouses similar attitudes,
seeing the appropriation of ‘techno-economic knowledge and scien-
tific developments, which acquire legal justification in Shi‘i society
through the process of ijtihād … as essential to revolutionary
progress’ (Abisaab 2006: 233), part of what Deeb (2006 passim)
calls the ‘enchanted modern’ of the pious Shiite communities of
Beirut’s southern suburbs. Hezbollah’s seminaries, according to
Abisaab (2006: 249), place still greater emphasis on the ‘rationalist’
approach to Islamic jurisprudence than those of Iraq and Iran, and I
have commonly heard it suggested that Lebanon’s particularity, its
diversity of religious communities and history of openness to the
West, has led to an especially ‘open-minded’ perspective. Sayyid
Fadlallah is most insistent on the importance of dialogue with ‘the
Other’, vital in the context of Lebanon’s confessional politics and
the current global political crisis between ‘the West’ and ‘Islam’ (see
e.g. Fadlallah 2005b; 2007: 35–47). This, then, is a particular type of
Islam, although as we have seen, in the domain of medical ethics Is-
lamic authorities more generally have been keen to react to these
new possibilities and have certainly not ruled them out reflexively:
almost all authorities, Sunni and Shiite, allow the use of techniques
such as artificial insemination and in vitro fertilization, for example.
And although Sayyid Sistani, for instance, is widely perceived as a
more ‘traditional’ figure than Khamene’i or Fadlallah, he is by no
means obviously much more restrictive in these matters.

Of course, one might nevertheless question how ‘understanding’
or ‘open-minded’ positions are when they allow fertility treatment so
long as the woman’s private parts are only seen and touched by her
husband, or allow the use of donor gametes but not the claiming of
parenthood to a resulting child. Much still remains to be negotiated:
the extent to which a procedure is ‘necessary’, for example. Let us
not forget, then, that process of negotiation, the flexibility and con-
textuality of Islamic legal opinion that we discussed earlier (Chapter
2): beyond the public pronouncements, the shaykhs well appreciate
that particular circumstances dictate particular solutions. And such
adaptation of ‘rule’ to circumstance is manifest in other Islamic le-
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gal modalities beyond ‘activist Islam’ – witness the tradition of ‘le-
gal ruses’ (hiyal shar‘īyah), here paralleled by the use of temporary
marriage to validate egg donation, or milk kinship to render domes-
tic relations more convenient by creating kinship-like relations be-
tween members of the same household. This is not ‘new kinship’ but
a long-standing strategy, as shown by Haeri’s (1989) work on tem-
porary marriage in Iran, used to simplify travelling arrangements or
neighbourly relations for groups of unrelated persons of mixed sex
by creating kinship relationships between them, or Altorki’s (1980)
account of the similar uses made of milk kinship in Saudi Arabia
(see Chapter 1, and see Khatib-Chahidi 1992 on Iran). These rela-
tions are chosen, ‘elective’, but not in contradistinction to those that
are not. We are dealing, obviously enough, with very different pat-
terns and ideologies of freedom and constraint from those envisaged
by the liberal reformers of ‘Victorian values’ cited above, and thus,
according to the genealogy I have laid out at least, from those as-
sumed by the new kinship studies.

Substance and propriety

These patterns give nuance to the nominally ‘scientific’ kinship no-
tions of modernity. Schneider (1980: 23) wrote of ‘American kin-
ship’ that kinship is ‘whatever the biogenetic relationship is’, so that
‘[i]f science discovers new facts about biogenetic relationship, then
that is what kinship is’. And the new kinship studies, one might note,
are much concerned with this notional interest in ‘biogenetics’ found
in the contemporary West. Strathern (1999b [1993]: 177) has an in-
teresting comment with regard to her collaborators’ ethnography of
the sense British people are making of assisted reproduction: ‘in
thinking through the relational consequences of certain procreative
possibilities, people may position the parties involved as though
donors and recipients of gametes were instead partners to a sexual
act. What seems at issue is less the propriety of the partners’ actions
than the consequences for the combination of substances’ – that is,
whether or not they are hazardously ‘incestuous’, according to the
‘biological’ vision whose genealogy Wolfram (1987) has described,
as we saw in Chapter 1. Vice versa, in Islamic legal thought it is pre-
cisely the propriety of the actions that is most at issue, rather than the
combination of substances.19 First and foremost, for the Islamic le-
gal specialists, kinship must formally be whatever God says it is, in
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the Quran and through the Prophet, although of course scientific ad-
vance offers challenges and opportunities here.20 And in this tradi-
tion, sexual propriety is a material consideration with regard to
kinship relation: nasab (filiation, ‘consanguinity’) is, in terms of
classical Islamic law, legitimate relatedness specifically, dependent
on being conceived and born within wedlock, not mere ‘biogenetic’
relatedness.

Given the vagaries of human life, nasab might sometimes be
awarded by default to a child who is not the biological child: if a hus-
band does not challenge the legitimacy of his wife’s pregnancy, so
long as it is delivered within certain credible time periods, then the
child is his and cannot subsequently be denied.21 But more impor-
tantly, as we have seen (Chapters 1 and 2), not all biological children
are legitimate children: in classical Islamic law, the bastard is denied
paternal relations by the Sunni schools, and both paternal and mater-
nal relations in Shiite jurisprudence (Coulson 1971: 173; Kohlberg
1985: 245, 251–52); legitimacy is a material component of filiation.
As Muslim intellectual Munawar Anees (1984: 116) has it, directly
addressing the distinction between biological and social relatedness
central to the ‘new kinship’ discussions: ‘Islam, therefore, does not
endorse parenthood as two distinct entities: biological and social –
Muslim parenthood is biosocial.’ With regard to assisted reproduc-
tion, then, while the realm of practice may be more complex again,
on the ideological level there is a very pronounced concern for the
movements and admixture of certain substances, specifically sperm
and ova. But the problem at hand is whether the use of gametes from
a man and a woman who are not married is like zinā or not: again,
not a question of substance, but rather one of propriety.22

So in a way, the most radical move of all in the Islamic debates
over assisted reproduction, it seems to me, is not so much that of au-
thorities who allow some controversial procedures as that of those
authorities, predominantly Shiite (see Chapter 4), who argue that
whether or not donor procedures are permissible, subsequent chil-
dren are legitimate and are the children of the gamete providers.
Thus, whether or not their biological parents are married, they ac-
quire nasab to both of them. It is only zinā proper that does not give
rise to full nasab relations. In a case of donor insemination, nasab
will be awarded to the biological and not the ‘social’ father (I apos-
trophize because there is no such term in the Islamic discourse). Still
more strikingly, Ayatollah Sistani – again, who is usually considered
a more ‘traditional’ figure than Khamene’i or Fadlallah, say, and who
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is not so sure that kinship relation follows ‘biogenetic’ lines in cases
of egg donation or surrogacy arrangements – holds that:

Nasab has two types: 

1. Legitimate [shar‘ī], which results other than from zinā, whether
the sex were permissible in itself or prohibited circumstantially, such
as sex during the menstrual period, the act of worship or ritual pu-
rity for the Hajj, or otherwise, such as in ambiguous circumstances
[shubhah], or through one of the methods other than sexual inter-
course of fertilizing the woman with the man’s semen.

2. Illegitimate [ghayr shar‘ī], from zinā or sifāh [fornication].

Marriage prohibitions, like the rest of the rulings under the heading
of nasab – except inheritance – include both types. (Sistani 2002,
vol. 3: 38) 

This is, to my mind, surprising, for the generally recognized Shi-
ite position in the secondary literature is that there is no nasab rela-
tion at all established with a child of zinā, neither with the mother or
father (see references cited above), even if classical opinion, Sunni
and Shiite did not, by and large, view marriage with one’s illegiti-
mate daughter as permissible (Kohlberg 1985: 245–6; Salamah
1998: 170 ff.).23 Sistani’s son Sayyid Muhammad Rida Sistani
(2004: 416) notes that that indeed is the most celebrated opinion, the
consensus even: in his own comprehensive reading, he did not find a
classical authority who differed, only some of the modern ones. Be-
sides his father, he gives the example of Ayatollah Khu’i (d. 1992),
whom, one might remember, Ayatollah Sistani is commonly consid-
ered to have ‘succeeded’. Ayatollah Fadlallah, also a disciple of
Khu’i, holds similar views: ‘Nasab is established by zinā just as it is
established by legitimate filiation, and all the obligations of nasab
are established by it: marriage prohibition, the right of guardianship
and custody, the obligation of maintenance by the able party of the
incapable, the tie of compassion [silat al-rahim], and the rest except
inheritance’ (2003, vol. 3: 522).24 This is a relatively recent move,
according to Muhammad Rida Sistani’s account. Here, then, if any-
where, perhaps we do see an implied ‘biologization’ of kinship, or at
least of the term nasab itself.

But we also get a sense of what that biologization would involve:
not so much the suzerainty of scientific and medical notions as a
downplaying of the consequences, for one’s relationship to one’s
children, of the circumstances in which they were conceived. On this
reading, what distinguishes the modern British approach, for exam-
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ness as the diminished salience of the quality of the social relation
from which it issues. Legitimacy, the propriety or impropriety of the
circumstances of one’s birth, no longer has the same crucial impor-
tance as it once had, certainly in terms of the assumptions of wider
society but also, gradually, in law: in the British case, it is not so
much the scientific revolution that explains this as the sexual one.25

One might further observe that the geneticization of identity allows
a more profound separation between identity predicated upon the so-
cial relationship of birth – as in the Lebanese case, where one’s state
identity card stipulates one’s parents’ identity and, until recently, the
quality of their social relationship in terms of the legitimacy or ille-
gitimacy of one’s birth (see Chapter 2) – and identity established be-
tween individual and state alone, characterized by full realization of
individuality on the one hand, but also nakedness before the state on
the other, requiring a stripping away of such intermediate relation-
ships and institutions. Again, should this process reach its fullest
fruition in Britain, scientific advance will have made it possible, but
it will be a change in political culture that will have brought it about.

Paternity testing
These Shiite authorities are also ready to recognize medical pater-
nity tests. In the cases of Ayatollahs Sistani and Fadlallah’s legal
compendia, such tests find their place as an addendum to the older
methods of the legal tradition they are preserving and renewing. So
Fadlallah (2003, vol. 3: 524–26) addresses the difficult question of
assigning paternity where a woman has had sex with more than one
man in recent times: in a case of divorce and remarriage, then one
can look to the timing of the delivery of the child to see whom it
would most plausibly be related to; if both men could be the father
then they must draw lots. On the other hand, if she is under the
guardianship of her husband and has committed zinā, then lots are
not to be drawn. Rather, the child is related to the husband because
it is born in his ‘marriage bed’, following, one assumes, the
Prophetic saying ‘the child is to the marriage bed, and to the adul-
terer the stone’ (al-walad li-l-firāsh wa-li-l-‘āhir al-hajr, see Chap-
ters 1 and 3).26 If she does not have a husband then lots are drawn, as
they are also if the children of two wives became mixed up: ‘All of
the above is where there is no other easy and decisive way to remove
the problem and doubt. So if it is correct what scientists say, that
there are exact medical tests that can bring certainty regarding the
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filiation of the child to the father, it is obligatory to use them, go by
their results and abandon the previously stated ways. And were the
child related to a man relying on one of those latter, and then a test
revealed it were not his child, then one should follow the medical
test’ (2003, vol. 3: 526). Also, a husband cannot deny his wife’s child
nasab if it is established that the child is his through a medical test
(2003, vol. 3: 520).27

Let us note, however, that the circumstances Fadlallah is address-
ing in the latter case are exceptional: ordinarily a positive genetic test
will not be sufficient to establish full nasab, as that will require proof
of marriage.28 Generally speaking, full legitimate kinship relation
cannot be awarded or denied by genetic test alone. This would seem
to be the majority Islamic legal position. The fatwa-issuing council
of the Mecca-based (Sunni) Muslim World League, for example, is-
sued a resolution that although genetic fingerprinting is acknowl-
edged to be almost infallible and is undoubtedly of use in criminal
investigations, it cannot be relied upon in matters of nasab, either to
prove the soundness of claims of relatedness or their falsehood, for
there what is at stake is ‘protection of people’s honour and care for
their kinship relations’ (al-Majma‘ al-Fiqhi al-Islami 2007b [2002]:
343–44). The classical criteria must still be applied: a child born to
a married couple is that of the husband and wife, unless the husband
repudiates wife and child (Eich 2005: 104ff.).29 Islamic thinkers
know that you cannot reduce kinship to genes. Such a reduction
would seem to be the radical conclusion of ‘the West’, or at least the
West of much anthropological analysis.

Nevertheless, throughout the region, as in Europe and North
America, there is an impetus on the part of the civil legal establish-
ment towards legal reform in these matters that takes scientific ad-
vance into account. Eich (2005: 107) cites the example of Tunisia,
where despite a lack of support from the National Fatwa Institution,
laws were passed in 1992 and 2003 stating that paternity can be
proved through genetic testing and the father would then be liable
for maintenance. Lebanese civil courts have also accepted the use of
genetic testing as a way of establishing paternity, following a prece-
dent set in French law for recognizing the child of concubinage
(musākinah in Arabic translation) by means of such a device, as doc-
umented for example in a case in the journal of the Lebanese Bar As-
sociation (Ghassoub 2000). The commentator notes that ‘[t]he tie of
blood must give rise to a legal tie’, any other choice or intention
notwithstanding (2000: 550), and quotes a French authority to the ef-
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fect that the day that there is a definite scientific proof of paternity,
then most of the legislation previously put in place will lose its util-
ity: the law must be reformed.30 But ‘biological’ (2000: 551) ‘chil-
dren of concubinage’ have no place in the explicitly Islamic contexts
I have experience of, except as an embarrassment. Such medical
tests for relatedness are available in Lebanon: officially, mandated
by court orders, and unofficially, for private purposes, as I will de-
scribe shortly. Nevertheless, the Islamic judges, Sunni and Shiite,
whom I spoke to in Lebanon concerning this matter were most re-
luctant to admit a decisive role for this new evidentiary resource.
One Sunni judge told me that

If we get a case of establishing relation [ithbāt al-nasab], we just
look for proof of marriage and the timing of the delivery.31 ‘The child
to the marriage bed’ [al-walad li-l-firāsh, see above] – this opposes
the DNA test. We always look to the interests of the child and not
the parents. There has to be another father. There’s no textual evidence
that could be used for the DNA tests. In any case, DNA isn’t 100 per
cent accurate, right? We just judge here and now. That doesn’t mean
the matter is over – it’s in the hereafter.

This is borne out by examples in a compilation of cases recorded
in the Sunni courts (Homsi 2003).32 In one instance (Homsi 2003:
116–18), from the court of Tyre in 1994, a woman sued to establish
the nasab relation of her child to a man: medical tests confirmed that
the child was his, but it was clear that the child had been conceived
outside of wedlock, and the case was rejected. A distinguished Shi-
ite jurist, adviser to the Shiite high court, told me of a similar sce-
nario where a woman had brought a case against a man, claiming
that he was the father of her child, now grown to a young man, but
she had no proof that they had been married. My informant had been
struck by the astonishing resemblance between the youth and his al-
leged father, and had suggested they have recourse to a DNA test, but
his colleagues refused on the grounds that such a test cannot be ab-
solutely certain, despite the rulings of some of the distinguished Shi-
ite authorities cited above. 

Another Sunni judge told me about a case of adoption, nominally
prohibited under Islamic law as we have seen (Chapter 2), which
sums up what is at stake: ‘A man took in a girl and registered her in
his name. Then he wanted to marry her. “I lied, she’s not my daugh-
ter,” he told me. No way! In such cases, we go for what’s on the sur-
face [al-zāhir], not what’s behind it [al-bātin]. She stays his
daughter.’33 As we are reminded by the reference to people’s ‘hon-
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our’ (there, ‘ird) in the Muslim World League’s resolution cited
above, what mere ‘biogenetic’ readings of kinship would strip away
is not just the consideration of the propriety of a child’s origins, but
also the assumption of their propriety, the consideration of privacy
privileged in the Lebanese contexts we discussed with regard to fer-
tility treatment. Nowadays, however, technology allows one to see
much more of what might have once stayed hidden, and which, for
this judge at least, would better stay hidden. Paternity testing – the
crudest expression of a reduction of kinship to biology – threatens an
entire realm of privacy and never knowing about the secrets of sex-
ual and social life. As renowned Sunni jurist Shaykh Yusuf al-
Qaradawi (cited Khushn 2007: 282) has it, were such tests to be
allowed, they could only be used by wives to prove their innocence
and not by husbands to accuse their wives of infidelity: the classical
Islamic legal institution of ‘repudiation’ (li‘ān) allows for the latter,
while also giving the wife and her child the ‘veil’ or ‘cover’ (satr) of
her being able to swear her innocence, even as she is formally parted
from her husband.

So in another case from the Sunni appeals court of Lebanon in
1999 (Homsi 2003: 120–21), where a man asked leave to test his ge-
netic relation to his daughter on the grounds that, as a result of his
wife’s behaviour, he had come to have doubts in this respect and
wanted to put them to rest, the court was firm in its refusal. Such
tests are not considered grounds for either establishing or refuting
the ascription of nasab, ‘as has been the reasoning [ijtihād] of this
high court in many similar cases’, and ‘supposition [zinn] in such a
topic does not safeguard the dignity [karāmah], future and reputa-
tion [sum‘ah] of the young girl, as the appellant claims, but rather
does her wrong and harm [yusī’ ilay-hā wa-yajnī ‘alay-hā], espe-
cially as her nasab from him and her mother is established by sound,
legal contract’ (2003: 121). Conversely, in another case (in Tripoli in
1989), the plaintiffs, who were siblings, sought to establish their re-
lation to a man they claimed was their father by establishing his mar-
riage to their mother some thirty years ago, for ‘establishing
marriage is a means to establish nasab … even a legal ruse [hīlah]
for doing so when the child is of unknown provenance, due to the
bearing of the matter on the humanity of the person and his dignity
and respect’. For this the witness of those that had heard the couple
were married at the time was deemed sufficient, ‘as kinship and mar-
riage are not such as many can see with their own eyes that they ob-
tain, and repute [shuhrah] substitutes for eye-witness’ here; ‘on this
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were resolved our venerable forefathers since the dawn of Islam un-
til our own days, and the practice [‘urf] has endured’ (2003: 112). In
another, similar case (in Beirut in 1988), the judges note that for
marriage to be justly assumed, it is enough to see a man go inside
with a woman and hear from people that she is his wife, or see a man
and a woman living together in the same house and enjoying one an-
other’s company (2003: 111). One assumes the best, not the worst.

Nevertheless, medical paternity testing is, as we have noted, avail-
able in Lebanon, and I spoke to Lebanon’s leading practitioner of ge-
netic testing, a relatively recent phenomenon, as well as another
doctor who had long experience of HLA (Human Leukocyte Anti-
gens) testing.34 Both the doctors had apparently been called upon by
the courts, both civil and religious, including Islamic courts despite
the reservations cited above, and both also reported being ap-
proached by private individuals asking for their services.35 In the vast
majority of cases, as I was told, people were not necessarily seeking
out these tests to establish someone’s social identity: it seemed the
tests most readily suggested a litmus test of sexual morality, to prove
or disprove infidelity, with all the unpleasant and indeed potentially
violent consequences that this might entail.36 The doctor carrying out
genetic tests told me: ‘I stopped doing it because it’s a headache in
Lebanon – there’s no proper recourse after. You don’t know what this
guy’s going to do to his wife and kids.’ The HLA tester also was
against letting this genie out of the bottle:

I was amazed by the number of tests. Before, I was doing it in
Canada, where morals are supposedly ‘loose’, you have common
wives and so on. You would expect a higher rate of requests of pater-
nity tests. No way: it’s much more here. The social array is a macro
array – you have super-rich, middle classes, and poor. People from
all religions were involved, Christians and Muslims. But we don’t
do it because of the issues involved: ‘I don’t want to use it against
my wife’, the husband says, but you know he might. It would jeop-
ardize the family structure. The usual pattern in these requests is: ‘I
just want to confirm things. I’m not sure. I don’t doubt my wife to-
tally, but I just want to make sure…’ Usually, in 85–90 per cent of
cases, it’s a moral thing – i.e. adultery. The husband makes a claim.
So, for example, the husband says he has no sperm. ‘So it can’t be
mine’, he argues. I had such a case – the man brought a paper to prove
he’s infertile. In one case, the husband wouldn’t give a sample – he
was just accusing his wife. The wife went for the court order to prove
it was his child. The husband said, ‘No, she committed adultery’ –
he didn’t want to take the consequences of his allegation.
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This use of the test as some kind of ‘morality’ indicator clearly irri-
tated the doctor who had specialized in genetic testing: ‘Are these
“moral” questions? I hardly think it’s moral – it’s about getting re-
venge. 80–90 per cent of husbands who accused their wives were
wrong anyway.’ Conversely, women can use it to prove their own
virtue:

I had another case: a woman came and said, ‘I want a paternity test.
This is my husband.’ He was so blasé about it. It’s very difficult be-
cause you can’t ask too many questions. ‘I want to do this for this
child and for every subsequent child,’ the wife said. ‘Do you really
want this test’, I asked, ‘do you know what it’s for?’ ‘Yes, I want to
show him that it’s his child.’ He came six months later and said, ‘We
confused you I know, let me explain.’ He had really annoyed her,
made some remarks about not trusting her, and she wanted to get
back at him.

More than being about relationships between parents and chil-
dren, it seems here, matters of biological relatedness are about rela-
tionships between men and women, the trust between them, and
their claims to being genuinely moral persons.37 To grant the possi-
bility of testing those claims ‘scientifically’ is, as those judges and
religious bodies who were wary of doing so suggested, a mixed
blessing.

Conclusion: What the neighbours say

We have covered a good deal of ground, from anthropological reac-
tions to new reproductive technologies and anthropological interest
in moral renewal and revolution more broadly, through notions of
kinship in the Middle East, the Lebanese legal system and the place
of adoption within it, and on to Islamic legal debates over assisted
reproduction and the geneticization of relatedness, their place in
Lebanese medical practice and the political projects within which
some of these religious thinkers are working. But some key points
have, I hope, become clear. 

First of all, Islamic legal specialists have thoroughly debated the
possibilities and ramifications of the new reproductive technologies
such as in vitro fertilization. The consensus is that such techniques
are to be welcomed as a boon for those suffering from infertility.
Where the procedures involved take place within certain boundaries,
namely that they involve husband and wife alone and that the other-
wise problematic exposing of the private parts required is warranted
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by the necessity of such a procedure to overcome the real distress of
childlessness, then nearly all are agreed that they are permissible.
Controversy arises over procedures involving parties other than a
husband and a wife, as in the use of donor sperm and eggs and sur-
rogacy arrangements. Specifically, can these be assimilated to illicit
sexual relations? And what is the status of resulting children? Here
opinion is divided, and the consensus among Sunni authorities, who
are the majority in global terms, is that such procedures should not
be allowed and resulting children may be seen as illegitimate. Some
Shiite authorities do allow some procedures, especially those involv-
ing two women, as in egg donation and surrogacy arrangements,
where it is commonly stipulated that the husband be married to both
women, Islamic law allowing polygyny. Such a marriage with an egg
donor, for example, could be temporary, as Shiite law allows such
unions for a defined period of time. Shiite authorities frequently find
children resulting from all such procedures as legitimate: only sex-
ual intercourse proper outside of marriage results in the status of
bastardy, which has its own peculiar concomitant rulings, most im-
portantly the denial of rights of inheritance.

These are arguments as to sexual propriety, and consideration of
medical accounts of the practice of assisted reproduction in Lebanon
shows that such propriety is a very real concern for patients from all
religious communities. Confidentiality, or respect for privacy and the
intimate sphere, is also of vital importance. This respect for the dis-
tinction between public image and private life and for the propriety
of actions according to religious and other precepts, taken together
with the importance of legitimacy of birth in the Islamic legal no-
tions of kinship we have considered, makes for an informative con-
trast with central themes of the ‘new kinship studies’ within recent
anthropology that were the initial stimulus for this research. These
studies take up a perceived tension within ‘Euro-American’ kinship
thinking between the supposed fixity of ‘natural’ kinship relations,
now construed as ‘biogenetic relatedness’, and the role of ‘culture’
or, latterly, ‘choice’, and have sought to document instances of chal-
lenge of the former and privileging of the latter. I have taken this ap-
proach as a part of the broader ‘liberal’ tradition of challenge of
received moral wisdom that has helped transform attitudes to sexu-
ality and kinship in many Western countries and beyond. ‘Legiti-
macy’ has here faded from relevance, which might, I hazard, in itself
help explain the prominence of the biogenetic.

06 Clarke:00b intro Inhorn  12/22/08  2:22 PM  Page 206



Brave new worlds? 207

This liberal stance of questioning traditional moral categories,
which has some sway in Lebanon, is seen as a direct challenge by Is-
lamic legal authorities, many of whom nevertheless seek to preserve
their own tradition while ‘keeping up with the times’, a project that
some commentators have seen as an ‘alternative modernity’ to that
of the liberal West.38 Faced with new challenges such as these, Is-
lamic thinkers, especially those in the vanguard of reformist Islam,
search for new ways to preserve rectitude. Where Islamic legal rul-
ings are perhaps surprisingly unrestrictive, then, this lack of restric-
tion needs to be understood within that broader context, and not
according to liberal precepts, as ‘liberal Islam’, for instance. Never-
theless, these religious rulings may – just like the cutting edge of
‘liberal’ opinion – be in advance of the notions of society at large.
Where their solutions have testing implications for their followers,
as in those Shiite positions that allow the use of donor gametes on
the condition that a novel, socially problematic set of relationships is
honoured, then, as a pious Shiite doctor affiliated to Hezbollah re-
marked to me, ‘religion doesn’t concern itself with what the neigh-
bours say’. The audience that matters is God. What is right is right
whatever anyone else might think: ‘and here is the fatwa to prove it’,
as the surrogate mother, descendant of the Prophet, told the shocked
doctor we heard from in the previous chapter. 

But in practice more generally, as far as the Lebanese accounts I
have related here are concerned at any rate, even where one has re-
ligious permission to undertake such controversial procedures, one
may prefer not to advertise that fact, and that wish for privacy is
more or less respected. We saw something of what might be at stake
in the discussions surrounding paternity testing above. This is not
just the difference between doctrine and practice: while, formally
speaking, Islam is an explicitly moralizing tradition – it is incumbent
on a Muslim to ‘command right and forbid wrong’ upon his or her
fellow Muslims – there are equally elements of that tradition that en-
join the respect of the right of others to an intimate, private space, as
well as a public face.39 As soon as a wrong becomes explicit and in-
evitable, it must be censured: until then, God knows best. The
shaykhs, as we have seen, well know that life does not always corre-
spond to the ideal, but one does not lightly seek openly to overturn
the public face of things, and that circumspection includes matters of
kinship. Here again, then, one might note, is reason not to seize upon
such examples as demonstrating how the ‘given’ in kinship is not so
given after all: such cases are often, according to local notions of pri-
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vacy, best left well alone. Should the sympathetic writer cover up the
whole matter, as do his or her informants? But this would be not only
to obliterate an entire realm of ethnography, but also to lose sight of
the core principle in which the problem is rooted: the distinction be-
tween the public, surface world and the hidden world of private con-
cerns and domestic intimacy – although that distinction is, in the
field of kinship as in others, sorely challenged by the sheer perspi-
cacity of the modern medical gaze, as we have seen. 

The liberal tradition has, historically, had a similar interest in pre-
serving such private spaces, although, in an age of public confession
and reality television, they seem to have become significantly
eroded, or at the very least fundamentally reconstructed. Russell and
Ellis sought to sweep away the ‘hypocrisy’ of ‘Victorian morality’,
but while the content of generally received moral wisdom and polit-
ical rectitude may indeed have changed, the appetite of some for
prurience, moralizing and censure has hardly diminished, and the ca-
pabilities for observation, ‘outing’ and ruin at the disposal of the ‘un-
wanted gaze’ (Rosen 2000) of the media and the state have become
nigh irresistible.40 The liberality of the contemporary ‘liberal West’
in such respects frequently seems questionable.

Differences aside, then, both the refractions of the liberal tradition
and those of Islamic discourse that I have been working with here
may give cover for individuals seeking to pursue courses of action
that challenge social convention. However, in practice people in
Lebanon, whether pious or liberal one would hazard, value the room
to manoeuvre that is afforded by respect for – or a certain generos-
ity regarding – a realm of private concerns away from public image,
rather than a collapse of the distinction between the two. This is, I
would suggest, no less the case in ‘liberal’, British contexts, for in-
stance, although that private space cannot be taken for granted, in-
deed is under threat. With regard to our interest in kinship studies
specifically, we have finished by moving beyond ‘defamiliarizing the
“natural”’ to perceiving and interrogating the very particularity of
collapsing intellectual and moral debates over kinship into a dialec-
tic between ‘biology’ and ‘choice’, no less specific than their col-
lapse into one of propriety versus impropriety. It is in these wider
patterns and ideologies of freedom and constraint, I suggest, that the
crucial comparative issues lie. So, for instance, one, ‘liberal’ constel-
lation (that which I have presented here as underpinning the assump-
tions and interests of the ‘new kinship studies’) holds that freedom
lies in seeing the possibility of transcending physically determined
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identity and the moral constraints it is supposed to entail, and em-
bracing others through exercise of the will alone; another, ‘pious’
complex (the liberation theology of Sayyid Fadlallah and sections of
the Lebanese Shiite population affiliated with Hezbollah) sees it in
the possibility of transcending the mundane (social injustice, but
also ‘the neighbours’) through the embrace of an ever-renewed
moral legislation that ensures both one’s propriety and one’s salva-
tion. They draw on shared historical contexts and currents, address
similar issues and turn on similar problems; they also share a certain
impatience with the great social hinterland of private compromise,
even if their revolutionary sallies against it take very different forms.
They are related, although it is for their respective advocates to
choose whether to see what lies between them as kinship, alliance or
estrangement.

Notes

1. Clearly the liberal tradition is manifold and deeply contested: liberal
economic policy, liberal political modalities and sexual liberty, for in-
stance, need hardly come altogether or simultaneously. Britain, the U.S.
and France, to take just three examples, have very different histories in
this regard. But these elements have been historically interrelated, even if
each was fiercely fought over. Further, that history is ongoing: I do not,
for instance, imagine the liberal thought of Bertrand Russell and that on
which I see the new kinship studies as premised to be identical, even if I
classify them together genealogically. Here is not the place to explore
these issues in full; my argument should nevertheless be clear enough.

2. For pertinent anthropological examples see e.g. Carsten (2004: 7),
Simpson (2004c) and Inhorn (2005).

3. The controversy Russell raised with this and subsequent attacks on tra-
ditional morality drove him from his chair in philosophy at the City
College New York, with the Bishop of New York declaring him a ‘recog-
nised propagandist against both religion and morality’, and a man who
‘specifically defends adultery’, and a hounding lawyer branding his works
‘lecherous, lustful, venerous, erotomaniac, aphrodisiac, irreverent, narrow-
minded, untruthful and bereft of moral fibre’ and their author a nudist
who ‘winks at homosexualism’ (Moorehead 1992: 431–32).

4. ‘Three books especially – Sex and repression in savage society, The
father in primitive psychology, and The sexual life of savages in North-
Western Melanesia are quite indispensable’ (Russell 1929: 20).
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5. Mead’s publisher was of course delighted to receive endorsement from
such distinguished figures, writing to her that ‘[i]t was great good luck to
receive, on the same day, the wonderful letters from Havelock Ellis and
Dr. Malinowski. We almost staged a celebration when we read them. We
got out a bright red band to put around the book with part of Havelock
Ellis’s comment on the front. That stunt helped the sales materially’
(Howard 1984: 127).

6. The respect was reciprocated: Malinowski wrote that he ‘always ad-
mired and revered’ the work of Havelock Ellis, and considered himself his
‘pupil and follower’ (Malinowski 1929b: xxiii, 1927: viii; and see also
Malinowski 1929a). ‘We may note that the primitive, for the moderne,
was seen as unhypocritical, in touch with the natural, and at home with
the erotic. It is no surprise therefore that … The Sexual Life of Savages
was the work by which Malinowski became most widely known among
the lay adherents of the moderne’ (Ardener 2007 [1985]: 203).

7. It was Paul Dresch who brought this quote, and much else, to my atten-
tion.

8. But compare, for instance, Carsten’s (2000a, 2004) cross-cultural
comparative project.

9. It is perhaps worth recalling that, in the 1920s, the new morality
seemed to have reached its apogee in Soviet Russia: Huxley, for instance,
remarked of what he called ‘moral flat racing’ that ‘[t]he flattest racing in
the world, at any rate in the sphere of sexual relationships, is modern
Russian racing’ (cited in Firchow 1984: 50, 98). Atheist communism has
also been one of the enduring targets of Islamist polemic.

10. Geert van Gelder has commented to me that this use of akhlāq ap-
pears unusual to him as a scholar of classical Islam: akhlāq would more
commonly refer in such a setting to ‘good character’, or virtuous disposi-
tions. Compare MacIntyre’s (1981: 38–39) analysis of the evolution of
the English ‘moral’ from a Latin translation of Greek ethikos, ‘pertaining
to character’, through a series of transformations ending up with a pri-
mary reference to sexual behaviour. 

11. Literally ‘they cut their wombs’: this cutting of the womb, or sever-
ing of the ties of kinship, is strongly disapproved of in Islamic thought.

12. I must thank Nadim Ladki for this way of seeing the terms of the de-
bate. Some in Shiite jurisprudential circles have suggested to me that this
interest in ‘contemporaneity’ perhaps explains Khamene’i’s approach: as
Supreme Leader of the Iranian Republic, just like Khomeini, he is far
more immersed in the realities of contemporary life and people’s prob-
lems than the ulama of the great seminaries. Indeed, his previous politi-
cal experience was presented as reason for his elevation to the highest
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office over scholarly candidates (Clarke 2007a).

13. Shaykh Yusuf al-Qaradawi being, by some criteria, one such example.

14. This restriction is one of custom and not Shiite law. Muhammad
Rida Sistani (2004: 54) comments: ‘[W]e see that custom finds repug-
nant some things allowed in the shariah, such as someone marrying off
his daughter or sister in a temporary marriage especially if she were a vir-
gin and especially with consummation of the marriage.’

15. ‘Bootlegged sex is in fact as inferior to what it might be as boot-
legged alcohol’ (Russell 1929: 126). One cannot resist quoting further,
for Russell indeed still speaks to contemporary concerns in much of the
world I have been exploring: ‘To this extent the moralists have been suc-
cessful. They have not prevented fornication; on the contrary, if anything,
their opposition, by making it spicy, has made it more common. But
they have succeeded in making it almost as undesirable as they say it is
… They have compelled young people to take sex neat, divorced from
daily companionship, from a common work, and from all psychological
intimacy … A graver matter, while official morality remains what it is, is
the risk of occasional disaster … since it is almost impossible for young
people in America to acquire a sound knowledge of birth-control meth-
ods, unintended pregnancies are not infrequent … When young people get
into a difficulty, they cannot speak of it to their parents without produc-
ing an explosion’ (Russell 1929: 127–28). Russell, characteristically,
goes on to cite Malinowski’s Sexual life of savages with approval: ‘How
much more civilized are the Trobriand Islands, where a father will say to
his daughter’s lover: “You sleep with my child: very well, marry her.”’

16. As a member of Fadlallah’s fatwa-issuing department pointed out to
me, other authorities do allow such an operation, but only for health rea-
sons: Sayyid Fadlallah sees the very damaging social consequences as
constituting sufficient impairment.

17. Although the arguments are rather more complex here, with much
turning, as in Western debates, on when the foetus is deemed to have be-
come a full person, or in Islamic terms, when ‘ensoulment’ has taken
place.

18. See Fadlallah (2001, vol. 1: 34–37, 193–200, vol. 2: 340–47; 2003,
vol. 1: 46).

19. ‘Incest’, in its English usage, does occupy some portion of Islamic
thought here, but in comparison not a very considerable one. Zinā in its
broad sense, encompassing fornication, adultery and incest, is what is at
issue. In his comprehensive Islamic legal analysis of assisted reproduc-
tion, Muhammad Rida Sistani (2004) always takes the trouble to devote
a separate small section on the use of gametes from relatives forbidden in
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marriage (mahārim), but it is always subsumed under the larger heading.
The substance that really raises problems is the personal wealth that may
or may not be transferred through inheritance, an important consideration
in Islamic discussions of donor procedures, as we have seen.

20. Compare the Church of England debates regarding incest in modern
times, which I cited in Chapter 1, where arguments from religious texts
have indeed been more and more supplanted by ‘scientific’ arguments
(Church of England 1940, 1980; and see Wolfram 1987).

21. In this regard, lest the reader be left with the impression of undue ex-
oticism, Dalton (2000: 197–99) reports that California state law follows
much the same principle, which judges have made use of to attribute pa-
ternity to nonbiologically related would-be fathers (and see Cannell
1990: 673 on the Warnock Report). The minimum and maximum periods
of feasible pregnancy have provoked debate within the Islamic tradition,
especially the maximum, extending to up to seven years in the case of
the North African Maliki school of Sunni Islamic law. Such extended
maximum periods, in the light of the advances in medical science and its
prestige in the modern era, have come to seem ridiculous, as has, for in-
stance, the parallel customary notion of the ‘sleeping child’ (rāqid), a
foetus that stops its development for some time and then subsequently
‘wakes up’ again, once widespread in North Africa. These notions in
some ways shielded and empowered women (Mir-Hosseini 1993: 143ff.),
entitling them to extended protection and maintenance from an unwilling
husband, for instance, but have been the subject of reform in modern na-
tional law codes and much Islamic scholarship.

22. Notions of propriety again trump those of substance in some Islamic
legal discussions of milk kinship. Muhammad Rida Sistani (2004:
480–81) notes that ‘the reason for the prohibition [of marriage] between
nurse and nursling is not the building of the flesh and strengthening of
the bone from her milk, otherwise why is a condition of the obtaining of
the prohibition that the milk of the nurse results from a legitimate birth,
and were her milk to flow without her bearing child or from zinā, then it
would not give rise to the prohibition?’

23. I am conscious here that I am basing my account of classical opinion
on my reading of secondary sources, which may not have similar con-
cerns in mind. My own expertise is too meagre to do otherwise. But
Muhammad Rida Sistani’s account, cited below, is surely significant.

24. In a fatwa collection Fadlallah is asked: ‘Is the child of zinā consid-
ered a natural child [walad tabī‘ī], so that all the obligations are
arranged such as relation to him, maintenance, guardianship, etc., or
not?’ Fadlallah replies: ‘It is evident that he is a child in all of the effects
except inheritance’ (2001, vol. 1: 278, my emphasis).
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25. Although it should be noted that that process is not wholly complete
in British law: the procedure for registering the paternity of a child born
outside of wedlock remains more complicated than that of a child born to
a married couple. And unmarried fathers of children born before 1 Decem-
ber 2003, that is, before the changes instituted by the Adoption and
Children Act 2002 came into force, do not automatically have the same
rights as married fathers. 

26. Certainly, among these Shiites this principle – which would make
their more explicitly biological principle of filiation difficult – is not so
often quoted, although Muhammad Rida Sistani (2004: 519ff.) makes
clear that it is a tradition they have no doubt in accepting as a legitimate
saying of the Prophet, and devotes an entire appendix to discussing its
implications. He finds the idea that the child should be related to the
husband even were it not his biological child hard to accept: ‘[The pro-
posed meaning] is that the child relates to the owner of the marital bed
whether it was created from their semen or not … How can one rule that
the child created from the semen of one person be a child of another per-
son solely because he is husband of the woman who bore it?!’ (2004:
524–25). Sistani finds rather that the principle is intended to apply only
in cases where there is doubt as to which the father is, the husband or an
adulterer. In this case, the benefit of the doubt is given to the husband.
However, Sistani is reluctant to deny the adulterer, where there is no
doubt as to his paternity of a resulting child, any relation at all to the
child; such denial is what some take the implication of ‘and to the adul-
terer the stone’ to be, and is what he finds is the position of the Sunnis.
Rather, as in the quotation from his father Ayatollah Sistani’s legal hand-
book above, there is a relation between the two, but it falls short of the
nasab between legitimate parents, most especially in the matter of inheri-
tance, which there is a clear textual indication for denying.

27. Ayatollah Sistani (2002, vol. 3: 114–15, 370) holds a similar posi-
tion.

28. Nor need this imply that nasab can now be considered as equivalent
to genetic relationship. The writer who has gone most deeply into this
issue, as far as I have found, Muhammad Rida Sistani (2004: 111–12),
feels that it is not genes that are the foundation but the gametes that carry
them. In the course of a discussion of IVF procedures where the egg of
one woman is implanted in the womb of another, he comments: ‘[T]here
is no principle of inherited characteristics in the topic of nasab, neither in
custom or the shariah, and were it possible to remove some of the genes
from the egg and exchange them with other genes, those of another per-
son or an animal for example, before transplanting it in the womb, that
would not detract from the soundness of relating the foetus to the egg
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and womb owner.’ And in the course of a discussion of testicle transplan-
tation, he reviews the objection that ‘the testicle carries the man’s charac-
teristic and those of his family and his stock [‘irq] to his children’, and
likewise the ovary. He replies: ‘Perhaps this is the medical standard of fa-
therhood and motherhood, and it would require that were it possible to
remove some of the genes from the sperm and exchange them with the
genes of a sperm from another man then the embryo made from it would
be shared between the two males … But this is not the customary stan-
dard of fatherhood and motherhood, as there is no precept of genetic
identity in the realisation of nasab or lack of it in custom. The child
constituted from someone’s sperm is counted as a child of that person,
even if some of the genes were exchanged for those of another’ (2004:
131).

29. I must thank Judith Scheele for translating the relevant sections of
Eich’s (2005) book on Islamic bioethics for me here. This is not the
only approach within Sunni Islam by any means: see Abu Zayd (1996)
for an attempt to argue for the integration of biological readings of kin-
ship and paternity testing into the Islamic legal tradition.

30. Although one might note that Christian religious law in Lebanon
does admit the concept of the ‘natural child’, and that the couple in the
case in question were Christian.

31. That is, that the child was delivered following a period after the mar-
riage was contracted such that it could have been conceived legitimately.

32. I am very grateful to the author, Dr ‘Ali al-Homsi, for his kind gift
to me of a copy of this volume.

33. A similar case recorded in the compilation cited above (Homsi 2003:
118–19), from Beirut in 1997, finds a man seeking to have his relation
to his daughter revoked: he had laid claim (iqrār, see Chapter 2) to be
related to her, in order, so he claimed, to grant her Lebanese nationality;
one surmises that she was perhaps a Palestinian, who would otherwise
have been denied it (see Chapter 2); on other occasions, he seems to have
depicted this as an illicit ‘adoption’ (tabannī) on the part of him and his
wife. The case was rejected.

34. This blood test, usually used to determine compatibility in the case
of an organ transplant, can also be used as a crude paternity test. The
doctor concerned worked in one of Lebanon’s leading organ transplant
centres; paternity testing was a sideline of the laboratory.

35. The HLA tester told me that he had fifty court orders a year, and
200–250 requests from private individuals.

36. Even in cases more complex than a simple question of establishing
infidelity, matters of reputation were paramount, as in this example given

06 Clarke:00b intro Inhorn  12/22/08  2:22 PM  Page 214



Brave new worlds? 215

to me by the HLA tester: ‘I saw a case following a man’s death. Ten years
afterwards, his wife and children – very prominent, super-rich people –
came, saying that someone was claiming that the husband had married
someone in secret and had a child, who was now claiming to be part of
the family. This is not just inheritance; it’s reputation, social embarrass-
ment. They wanted to disprove it. But they couldn’t do it: they would
have had to exhume the body. We couldn’t get a sample otherwise. Get-
ting an order to exhume the body would have been even more embarrass-
ing.’

37. In this regard, a (Sunni) lawyer described a case he was handling
where a marriage broke down after the husband’s discovery that his wife
had had an affair. The husband insisted on a divorce, and also on obtain-
ing a DNA test to establish whether or not their newly born child was
his; it was, and he was awarded custody, while the wife was denied it. As
the lawyer put it to me: ‘In our culture, if the wife commits adultery, she
shouldn’t have custody because she’s not good. The woman has lost cred-
ibility as a guardian. I have many copies of laws from the States that say
that adultery doesn’t affect custody. But al-amānah – integrity – is vital
in Islamic culture.’ (Whether similar considerations would apply in the
case of a husband committing adultery is another matter: one rather sus-
pects not.) But of course notions of integrity, including ones centring on
sexual morality, are equally vital to parts of ‘Western culture’, as even the
briefest consideration of recent British or U.S. politics would attest – it
is not that ‘there are no morals’, but that they are differently constituted.

38. See above and Deeb (2006: 14ff.). I have admittedly steered clear
here of the question as to whether these thinkers see themselves as en-
gaged in a project of ‘modernity’ per se – perhaps not.

39. Cook (2000) provides a richly documented resource concerning this
duty (in Arabic, al-amr bi-l-ma‘rūf wa-l-nahy min al-munkar). Of
course in reality that right to privacy may not be respected, especially as
far as explicitly ‘Islamic’ states are concerned.

40. Rosen’s phrase (‘the unwanted gaze’) is taken from Jewish law, which
finds windows onto shared courtyards, for instance, an unacceptable in-
trusion into privacy (J. Rosen 2000: 18–19). Islamic law recognizes sim-
ilar concerns (see e.g. Cook 2000; L. Rosen 1989).
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GLOSSARY OF ARABIC TERMS

ajnabī (f. ajnabīyah): a ‘stranger’, i.e. not a spouse or family member,
‘marriageable’. Also used of a sperm or egg ‘donor’.

akhlāq (pl. of khulq): ‘morals’, ‘character’, in contemporary discourse of-
ten referring to sexual morality in particular.

al-ḥamdu lillah: ‘praise be to God!’, ‘thank God!’

al-māl wa-l-banūn zīnat al-ḥayāt al-dunyā: ‘wealth and children are the
ornament of this life’ (Quran 18:46).

al-talqīḥ al-ṣinā‘ī / iṣṭinā‘ī: ‘artificial reproduction’, i.e. artificial insem-
ination, but also used of in vitro fertilization and assisted con-
ception generally.

al-walad li-l-firāsh wa-li-l-‘āhir al-ḥajar: ‘the child to the [marriage]
bed, and to the adulterer the stone’, a saying attributed to the
Prophet Muhammad, often interpreted as meaning that paternity
should, by default, be assigned to the husband of a married
woman.

‘amm: paternal uncle, father’s brother.

bint al-‘amm: agnatic cousin (female), father’s brother’s daughter.

ibn al-‘amm: agnatic cousin (male), the father’s brother’s son.

aṭfāl al-anābīb (sing. ṭifl al-unbūb): lit. ‘test-tube babies’, and thus ‘in
vitro fertilization’.

‘awrah: the private parts that should be concealed, widely considered in
Islamic law as in the case of the man extending from the navel
to the knee and in the case of the woman – before male non-rel-
atives – including all of the body except the face, hands and feet,
but in all cases absolutely including the genitals and anus.

ayatollah (āyat allāh): ‘miraculous sign of God’, title of respect for high-
ranking members of the Shiite clerical elite.

buwayḍah: ovum, ‘egg’.

ḍarūrah: ‘necessity’, considered a valid justification in Islamic law for
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permitting an otherwise forbidden act (e.g. eating pork rather
than starving to death).

dayyūth: cuckold, pimp.

fatwa: an opinion on Islamic law, issued for the guidance of a non-spe-
cialist.

faqīh (pl. fuqahā’): Islamic legal specialist, jurisprudent.

fiqh: the Islamic science of jurisprudence, ‘Islamic law’.

gharīb: ‘strange’, ‘foreign’, ‘a stranger’, non-relative (see ajnabī).

ghayr shar‘ī: illegitimate (‘non-shar‘ī’, q.v.).

ḥadd: a punishment owed to God, stipulated in the religious texts, as for
adultery or theft, for example.

ḥadīth: saying attributed to the Prophet Muhammad.

ḥaqīqī (f. ḥaqīqīyah): true, real. As in: ab ḥaqīqī, ‘real father’; umm
ḥaqīqīyah, ‘true mother’.

ḥaqq (pl. ḥuqūq): truth, right. As in: ḥuqūq al-insān, ‘human rights’.

ḥarām: prohibited, forbidden. As in: ibn ḥarām, ‘son of sin’, illegitimate
child.

ḥarām ‘alayk: ‘shame on you!’

ḥaraj: severe difficulty or inconvenience, providing a justification in
(Shiite) Islamic law for otherwise forbidden action (cf.
ḍarūrah).

hijab (ḥijāb): ‘the veil’, modest apparel.

ḥīlah (pl. ḥiyal) shar‘īyah: legal ruse.

‘iddah: the waiting period before remarrying enjoined in Islamic law on a
widow or divorcee, of approximately three months, i.e. several
menstrual periods, or the full term of pregnancy in the case of a
pregnant woman.

iḥtiyāṭ: ‘caution’, an important principle of Shiite jurisprudence.

ijtihād: independent reasoning exercised by an Islamic jurisprudent.

ikhtilāṭ: ‘mixing’, ‘confounding’, e.g. of the sexes. As in: ikhtilāṭ al-an-
sāb, ‘confounding of lineages’.

iqrār: claim of a child as one’s own.

istinsākh: cloning.

Ja‘farite: ‘Shiite’, in the context of the schools of Islamic jurisprudence,
after the sixth Imam of the Shia, Ja‘far al-Sadiq (d. AD 765).

kafālah: ‘fostering’, a near synonym of takafful. As in: kafālat al-yatīm,
‘fostering of orphans’.
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karāmah: ‘nobility’, ‘self-respect’, ‘dignity’. As in: karāmat al-nasab,
‘nobility of lineage’.

laqīṭ (f. laqīṭah): a foundling, with no known parentage.

li‘ān: repudiation by a man of his wife on suspicion of adultery.

mahr: bride price, paid by the groom to his bride.

maḥram (pl. maḥārim): relative prohibited in marriage.

marja‘ (pl. marāji‘), marja‘ al-taqlīd: a Shiite religious authority, lit. a
‘source (of emulation)’.

mufti: a ‘jurisconsult’, an Islamic legal specialist who is competent to is-
sue fatwas.

mujtahid: an Islamic legal specialist capable of exercising his own inde-
pendent reasoning (ijtihād, q.v.) with regard to the religious law.

mukhtār: ‘sherrif’, responsible for state bureaucratic functions pertaining
to identity and residency within a locality.

muṣāharah: relations of marriage, alliance, affinity.

nasab (pl. ansāb): ties of filiation, ‘consanguinity’, lineage.

nuṭfah: ‘seed’, used of sperm and sometimes ova.

qāḍī: judge, especially an Islamic judge.

qarābah: ‘closeness’, kinship.

qarīb (pl. aqribā’): ‘close’, a relative. 

rabīb (f. rabībah): ward, stepson/daughter.

raḍā‘ah: breastfeeding, suckling.

raḥim (pl. arḥām): ‘womb’. As in: raḥim musta’jarah, ‘hired womb’,
i.e. surrogate mother; ṣilat al-raḥim, ‘the womb-tie’, kinship,
compassion; and hence qaṭ‘ al-raḥim, ‘cutting the ties of kin-
ship’, and pl. arḥām, ‘relatives’.

riḍa‘: ‘milk kinship’, kinship-like relations instituted by breastfeeding.

risālah [‘amalīyah]: Islamic legal ‘epistle’ or treatise written by a marja‘
(q.v.) for the benefit of their followers.

riwāyāt: traditions concerning the Prophet and (for Shiites) the Imams.

ṣāḥib (f. ṣāḥibah): ‘owner’, ‘originator’, ‘possessor’. As in: ṣāḥib al-la-
ban, ‘the owner/originator of the milk’; ṣāḥib al-nuṭfah, ‘the
originator of the sperm’; ṣāḥibat al-buwayḍah, ‘the originator of
the egg’; ṣāḥibat al-raḥim, ‘the owner of the womb’.

sayyid: ‘sir’, used of descendants of the Prophet Muhammad, especially
among the Shia.

shar‘ī: ‘legitimate’ (see also ghayr shar‘ī, ‘illegitimate’).
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shariah (sharī‘ah): the right path through life according to divine stan-
dards, ‘Islamic law’.

shaykh: ‘elder’, a common term of respect, widely used of religious spe-
cialists.

tabannī: adoption.

ṭabī‘ī: ‘natural’. As in: al-qānūn al-ṭabī‘ī, ‘natural law’, ‘the law of na-
ture’; walad ṭabī‘ī, ‘natural child’.

ṭā’ifah (pl. ṭawā’if): ‘sect’, confessional community.

takafful: fosterage.

wakīl: representative, agent.

wasṭa (coll., from classical wāsiṭah): go-between, intermediary, ‘connec-
tions’.

yatīm (f. yatīmah): orphan.

zinā: all forms of illegitimate sex, i.e., in Islamic law, sexual relations
between those between whom there is no valid marriage contract,
and thus including fornication, adultery and incest. As in: ibn /
walad al-zinā, ‘child of zinā’, illegitimate child, bastard.
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