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ABSTRACT

Determining the nature of crimes in substantive
law will always be a criterion for how to
apply formal regulations to certain crimes
and by determining the nature of the crimes,
the legal prohibitions on the application of
compassionate institutions to the perpetrators
are correctly identified and the dispersal
of votes in the judiciary regarding some
criminals is prevented in this regard, drug
crimes are a clear example of crimes due to the
unclear nature of them how to apply formal
regulations and sometimes the application of
benevolent institutions to them is problematic
and changing the nature of these crimes in
the legislative process before and after the
revolution and especially the reformed laws
after the revolution doubled this problem.

Changing the nature of drug crimes from
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deterrent to ta’zir and the imposition of a limited punishment on some of
these crimes that this crime took on a multiple nature and according to the
research conducted in the laws of Iran and Afghanistan was determined
this crime has followed a single path in Afghan law and by knowing it
as ta’zir, it has eliminated such problems whereas in Iranian law, the
mentioned offense has both the nature of an unspecified religious ta’zir
and a limit.
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Extended Abstract]

Determining the nature of crimes in substantive laws; also it can be a good
criterion for how formal rules are applied to some crimes. Determining
the nature of the crimes, legal prohibitions on the exercise of certain
benevolent institutions regarding criminals in terms of how and to what
extent, is specified correctly. The most important effect of this issue is
prevention from the divergence of opinions in the judiciary, the strength
of opinions and the absence of human rights objections to how to deal
with the charges of the accused. Drug-related crimes, there are clear
examples of crimes that due to their unclear nature, how to apply formal
regulations and application of some alliance institutions in the Islamic
Penal Code including the passage of criminal time, there is a problem
with them.

The nature of this crime, in the course of legislation before and after
the revolution and especially the laws amended after the revolution, has
undergone extensive changes in a way, this crime had a single nature in
the laws before the revolution, like other crimes and with the realization
of the Islamic Revolution and the change of the principles of legislation
and the entry of jurisprudential principles into the field of legal writing
and the numerous and conflicting opinions of the jurists about this crime
caused the problem to be doubled. Because in jurisprudential principles,
the principle has been on the solut and As long as there is no reason to
sanctify an issue this principle is valid, of course, this can be the reason
knew the many benefits and properties of drugs in medicine.

But given that the departure from moderation in the consumption of these
addictive substances or frequent use of this substance in non-medical
matters causes the destruction of the consumer and on the other hand,
the effects of consuming these substances on the mind and soul of the
consumer like intoxicants, this is what caused it some jurists by comparing
the effects of this substance and intoxicants, Define it as intoxicants and
while forbidding it have an opinion on announcing the intoxicating limit
on it among the jurists who believe in this view they are Shiite jurists
but he believes in some jurists, including Hanafi that given that the holy
legislator regarding the drinking limit of Khmer, he has only mentioned
the word Khamr therefore, importing other intoxicants, including the
drug is not accepted under Khamr and has stated that consumption of
other intoxicants does not cause drinking alcohol and only if the hadd
limit is met the consumption of other intoxicants causes the person to



The Divergence of the Nature of Drug Crimes ...

leave Be normal therefore, other intoxicants are not absolutely forbidden
and does not cause the hadd to be imposed these differences are caused
by the jurisprudential principles.

These differences are caused by the jurisprudential principles there
were conflicts in the laws after the revolution therefore, after the
Islamic Revolution of Iran, the Anti-Narcotics Law was approved by the
Expediency Council and this assembly in order to protect the interests of
the Islamic Republic of Iran adopted regulations therefore this offense
was defined as an offense with a deterrent nature and the ruling on the
amount of punishment was left to the ruling opinion and given the fact
that deterrent punishments they are defined in terms of maintaining the
interests and order of society therefore, had and ta’zir punishments were
imposed for this crime which was contrary to the general principles of
explanation of punishment.

Given that this issue would cause conflicts in the application of other
laws and regulations and deterrent punishments were removed from
the division of crimes therefore, this law was slightly amended and
the crimes became had and ta’zir in nature and because there was no
punishment for such ta’zir in the Holy Shari’a therefore, he was involved
in non-prescribed religious crimes and in terms of limitation, it was
defined as a crime of corruption on earth.

This issue to some extent solved the problems in Iranian law but
because this crime in the eastern neighborhood of Iran was severely oc-
curring and citizens of Iran and Afghanistan internationally they were
working in this field therefore, conflicts arose between the laws of these
two countries.

Given the fact that the jurisprudential principles of Afghanistan
are based on Hanafi jurisprudence and the opinion of this jurist was
expressed regarding drugs therefore, the Afghan legislator announced in
his constitution to solve this problem which criminalizes the explanation
of ta’zir crimes and in their penal code; He defined and criminalized
this crime in the form of ta’zir crimes and this caused the ambiguities of
Iranian law regarding the nature of drug crimes not to be raised. According
to the research conducted in the laws of Iran and Afghanistan, it was
determined that this conflict between the laws of Iran and Afghanistan
regarding the extradition of criminals is very clear and effective, and for
this reason, research has been written in this regard.
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