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Bassiouni, “Searching for Peace and Achieving Justice: The Need for Accountability”, 17.
Belgium v. Senegal, Questions Relating to the Obligation to Prosecute or Extradite,
International Court of Justice, 20 July 2012, para. 99.
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Mens Rea. “Mens Rea is derived from a maxim of legal latin used to refer to the mental (or
moral or psychological) element of crime: actus non facit reum nisi mens sit rea”. See:
Schabas, “Mens Rea and the International Criminal Tribunal for the Former Yugoslavia”
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Y yreland v. United Kingdom. Judgment of 18 January 1978. Series A. No. 25; (1978) 2
EHRR 25. paras. 162.-167.

International Criminal Tribunal for the former Yugoslavia (ICTY) and International
Criminal Tribunal for Rwanda (ICTR).
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2 |CTY. Prosecutor v. Furundzija, Case No. IT-95-17/1-A, 21 July 2000, Para 111 And See:
Schabas, An Introduction to the International Criminal Court, 51.
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Henckaerts et al., Customary International Humanitarian Law, 2106.

Mccormack, “Crimes Against Humanity”, 195.

Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 3452 (XXX), annex, 30
U.N. GAOR Supp. (No. 34) at 91, U.N. Doc. A/10034 (1975).
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7 Askar, Implementing International Humanitarian Law from the Ad Hoc Tribunals to a

Permanent International Criminal Court, 151.

Bantekas and Nash, International Criminal Law, 118.
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¥ Mccormack, op. cit., 201-202.

“Inter-American Court of Human Rights, Case of the Gémez-Paquiyauri Brothers v. Peru,
Judgment of July 8, 2004 (Merits, Reparations and Costs). paras. 115-116.

Inter-American Court of Human Rights, Case of Cantoral-Benavides v. Peru, Judgment of
August 18, 2000 (Merits). para. 100.

GoOmez-Paquiyauri, op. cit., paras. 115-116; Inter-American Court of Human Rights, Case
of Badmaca-Velasquez v. Guatemala, Judgment of November 25, 2000, (Merits), para 156;
Inter-American Court of Human Rights Case of Tibi v. Ecuador, Judgment of September
07, 2004 (Preliminary Objections, Merits, Reparations and Costs), paras. 148-149.
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# 137/94-139/94-154/96-161/97: International PEN, Constitutional Rights Project, Civil
Liberties Organisation and Interights (on behalf of Ken Saro-Wiwa Jnr.) / Nigeria. para.
79; also see: African Commission On Human and Peoples’ Rights, Nineteenth Ordinary
Session, 26 March - 4 April 1996, World Organisation Against Torture, Lawyers’
Committee for Human Rights, Jehovah Witnesses, Inter-African Union for Human Rights
v. Zaire. para. 41.

#279/03-296/05: Sudan Human Rights Organisation & Centre on Housing Rights and
Evictions (COHRE) / Sudan. paras. 155-156; also see: Communication 334/06 - Egyptian
Initiative for Personal Rights and Interights v. Arab Republic of Egypt. Para 160-165. And
see: African Commission on Human and Peoples’ Rights. Fifty-First Ordinary Session, 18
April — 2 May 2012, Gabriel Shumba v. Republic of Zimbabwe, paras. 142-144.
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* CCPR General Comment No. 07: Torture or cruel, inhuman or degrading treatment or

punishment (Art.7): 30/05/82. (Sixteenth session, 1982). para. 2.

Nature

7 Kind

8 General Comment No. 20: Replaces general comment 7 concerning prohibition of torture
and cruel treatment or punishment (Art. 7): 10/03/92. para. 4.

# CCPR/C/104/D/1880/2009. N.S. Nenova et al. (represented by counsel, Liesbeth Zegveld)
Alleged victims: The authors State party: Libya Date of communication: paras. 7.2-7.6.
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% ICTY. Prosecutor v. Dragoljub Kunarac, Radomir Kovac And Zoran Vukovic. Case No:
IT-96-23-T & 1T-96-23/1-T, 22 February 2001 para. 496.

1 ICTY. Prosecutor v. Dragoljub Kunarac, 12 June 2002, para. 146.

52 Moir, “Particular Issues Regarding War Crimes in Internal Armed Conflicts”, 624; and also
See: ICTY. Prosecutor v. Zejnil Delalic, Zdravko Mucic, Case No.: 1t-96-21-T, 16
November 1998, para. 454.

% Pprosecutor v. Dragoljub Kunarac. op. cit., para. 134; Prosecutor v. Milorad Krnojelac. op.

o cit., para. 179.

Hathaway, Nowlan & Spiegel, “Tortured Reasoning: The Intent To Torture Under
International And Domestic Law”, 791- 799.
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%5 Schabas, The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda and

Sierra Leone, 250.
Droege, ““In truth the leitmotiv’: the prohibition of torture and other forms of ill-treatment
in international humanitarian law”, 526.
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FurundZija Trial Judgment, para. 162; Kvocka Trial Judgment, paras. 141, 152 & 157.
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Prosecutor v. Milorad Krnojelac, op. cit., para. 186.

GoOmez-Paquiyauri, op. cit., para. 116.

Bamaca-Velasquez v. Guatemala, op. cit., (footnote 20), para. 217.

FurundZija, op. cit., para. 162.

Droege, “‘In truth the leitmotiv’: the prohibition of torture and other forms of ill-treatment
in international humanitarian law”, 527.

Schabas, “Mens Rea and The International Criminal Tribunal for the Former Yugoslavia”,
1025.
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Abstract

Meeting a crime beside the material element needs the mental element namely
general purpose and in some crimes special purpose. For this reason, article 1 of
convention against torture and other cruel, inhuman or degrading treatment or
punishment (1984) provides meeting torture requires, beside act intention, special
purpose such as obtaining information or confession. Some tribunals such as ICTY
and ICTR considers this article as a customary rule and their interpretations form
torture has been based upon this article, but the European court of human rights in
some its judgments tend to treat torture as a material or absolute crime. The statute
of ICC also in article 7 (2) (e) — in crimes against humanity- treat torture as a
material crime. Although it seems this view is the most comprehensive form of
prohibition of torture, statute, immediately, in article 8 (2) (a) (2) and (2)(c)(1),
unlike article 7 without providing any certain definition of torture, classifies this
crime as a war crime and also preparatory commission of statute believes that
existence of special purpose is necessary for meeting torture as a war crimes.
Therefore, it seems criminal justice necessitates that special purpose must be
removed from constituting elements of crime of torture.

Keywords: torture, Mens Rea, special purpose, International Criminal Court.
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