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A New Approach to the Standard Fatwa in the Judiciary
with a Look at Ronald Dworkin's Theory

Mahdi Nikbin*

Abstract

Despite the principles adopted by the Fourth Article and the One Hundred
and Sixty-seventh Article of the (Iranian) Constitution, it is necessary to
have a measure to determine whether the legislature complies with the
Shari'a or does not contradict it, as well as to have a criterion for how to
judge according to Islamic jurisprudence. Given the dominance of these two
articles over the performance of these two powers, the answer to "what is the
standard fatwa" finds a special place in the legal system of the Islamic
Republic of Iran. Therefore, several criteria have been proposed to determine
the standard fatwa, each having its own logic. However, considering the
dominance of the school of positivist law and legal formalism over the
Iranian legal system, the proposed solutions of the jurists are defined under
this acceptable paradigm. Therefore, it is necessary to conduct basic research
with the approach of the philosophy of Islamic law to answer this question.
This study tries to provide a criterion for determining the standard fatwa by
looking at the legal theory of Professor Ronald Dworkin, which is outside
the conventional legal paradigm, and which can also face formalist criticisms
of the theory of mujtahids judgment.

Keywords: Standard fatwa, valid fatwa, article one hundred and sixty-

seventh article of the Constitution, Dworkin, law as cohesion.
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2. coherence.

3. Hard case.
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1. Theorise of Adjudication.
2. Riggs v.Palmer.
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1. Constructive Interpretation.
2. Law as Interpretation.
3. onstructive .

4. Pre-Interpretive data.



VPt Ol 5 ol ) opleds oyl J%L“A“JW

s (i IS (530 ) (23l 5 (G e G 1 L (2B (S50 b s e
26 s ol 05l sl g5l 5 s 4 pazea 4 2350 ey K At i3l
Sl G gl (3l o cnl A8 s 5 s cosls 155 1) (g bty (slaosls L
5 aii8 S 5 Slaseas | tl:u BB el oy 5l b IS Sl el
AT 5 8o MY (LS (G mendilien (slosls

Sy gbiad (slany 5o e s 595t (e oy SO sibny e3151S
055593, 35 Ll 53 by e 1 b 0T &y ol e (58 8 5 35m5 o el
(80,0 AFAT () s g0 4l br«;,é & pain Caw)d du'cwlf.” 3 Y«JA\S )

LaolSols 53,05 55 (a8 oo (ol G s (s5les den o el ditna (490
b 33 el S 5 5 o U i o 55 ) i el ) o IS
5 olie (S50l modle el s b e 5l paa 25 108 oy 0l 0o
ATYY Lo OFAY (Il e o AFAT o) _a)l.lf&ﬁ‘ls ‘;Lg oley wlblas! y el bewlu

e e Ll iy iglie ol 4 calin (sla S 55 (06 dim ol (s a2l
SVs oz )13 3525 oo oy K L it ol Loy 3L 5 ol s
S an ol b shol el 558 e b > sl 4 am s Ll h 3)l sy
Gl Ssdlae il jae Blod 4 il 55 093 cal s 5 e Ol 50l Clsm
LN Ge IFAT egd)

2 s 0l 6L 5595 5 4l o 5 ool (e (el o ey
Sl S e e (0S8 26D Glsie 5 sl awils op s Olie (&b
onl Al e & ol (U2 (260 Laid oS 5505 55b olinl olig clalusd] olslg J S o
S22l cpl S90S o5 oglad iy liad Ko 5 ans plowil | e
ol adisle glas 5 016 5 oloy con Ll 5 0l Shb o (a3 (aiesls &S ams e
lg s gole 2B a8 s g5 o &S A8 0 0l &;)l;@r\s ol bgs ol
AN ATAT ) L 1 el Sllg 5 a8 las 5 aal

1. The Right Answer.
2. Complete Determinacy.
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1. Law as Integrity.
2. Integrity & Coherence.
3. Fit.

4. Doctrine of Legislative Competence.
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1. Principle.
2. Policy.
3. All or Nothing Fashion.
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