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3.BUT now we have to look for justice. Find the other three cardinal virtues first, and then justice
will be distinguishable. justice is the virtue of the soul as a whole; of each part never failing to

perform its own function and that alone ... To ask, now, whether justice or injustice is the more
profitable becomes ridiculous. Here Glaucon and Adeimentus refused to let me go on .(p315)
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1. See: Mathis,2009:201.

"The proposition that social policy goals can be realized more effectively via the tax and transfer
system than via private law is probably more accurate than not. Nevertheless, the idea of dividing
the sectors to pursue the two goals of justice and efficiency separately remains unconvincing, for
the following reasons :

(1) Allocation and distribution are indivisibly linked to one another. It is not possible to have
efficient production on the one hand and just distribution on the other.

Taxes and transfers also have an influence on work incentives and the use of production factors .
Hence, redistribution via the state administrative apparatus is not necessarily always more efficient
than redistribution through regulation of the private sector.

(2) On the contrary, it is more than likely that low-cost and effective redistribution can be carried
out equally well, specifically by means of private law .As the example of rent law shows,
redistribution by fine-tuning legislation under private law can indeed work well. In principle, there
is absolutely no reason not to use private law — as a complement to tax law and social law — as an
instrument of redistribution in certain cases.

(3) In specific instances it could lead to very absurd outcomes if private law were focused solely
on efficiency. Particularly in civil litigation, the parties are intent upon a ruling which is in tune
with their conceptions of justice. They are un-likely to be satisfied with the reasoning that, although
the ruling is not just, it encourages economic efficiency instead."
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1.See: freid,1981:16. "...the obligation to keep a promise is grounded not in arguments of utility but in
respect for individual autonomy and in trust. Autonomy and trust are grounds for the institution of

promising as well, but the argument for individual obligation is not the same. .. an individual is morally
bound to keep his promises because he has intentionally invoked a convention whose function it is to give
ground- moral ground- for another to expect the promised performance."

2. See: manekeng,2015:127.

3. Dans une perspective idealiste, la moralite contractuelle et ['utilite economique du contrat sont
les bases sur lesquelles la protection de la partie vulnerable a ete envisagee. Apprehendee sur un
plan individuel, la vulnerabilite du contractant repose sur l'idee d’une justice essentiellement
reparatrice. Celle-ci est axee sur le respect de la bonne foi contractuelle et sur le desire donner a
chacune des partie les moyenes de defendre ses inetrets.

4.See: Ghestine,2002:93. "The contract has binding force because objective law confers it legal
effect, which it can do only because the public interest, some would say the common weal, requires

it: first, the social usefulness of the contract and second, contractual justice, an element of social
cohesiveness (Ghestin 1981, 1982)._That is why we have been advocating retention of utility and

Justice as guiding principles for the rules of law governing contracts since 1981. The meeting of
minds is the essential subjective element of the contract, but it integrates into the latter's—>
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<social utility as an instrument of trade that must occur according to justice. Utility and justice
are thus the ultimate aims of the contract."

Ghestine,2002,94, “The contract cannot be studied_independent of the issue of its social utility and
Justice. These two concepts are closely linked since both advance the public good, that is to say social
harmony, and the institutional organization of contractual exchange is one of their principal instruments."
1. That is why we have been advocating retention of utility and justice as guiding principles for
the rules of law governing contracts since 1981. The meeting of minds is the essential subjective
element of the contract, but it integrates into the latter’s social utility as an instrument of trade that
must occur according to justice.

2. At this point in our reflection we may consider that, in our current system of private right, the
contract governing the trade of onerous goods or services can be characterized as a category in
law, as a meeting of minds (which constitutes its essential subjective aspect), and from the

perspective of utility and justice (its objective goals). It thus remains a meeting of minds destined
to produce effects in law, the binding force of which depend upon it conforming to objective law.
On these grounds it must remain true to its objective goal: utility and justice. The goal of social
utility gives rise to the subordinate principles of legal security and cooperation. The goal of

contractual justice gives rise to the search for equality of benefits by the respect of a contractual
procedure that is effectively fair and equitable.(Ghestine,2002:114)




YEF YV pain [ VY alas /Y o lacki/ V0 Jla/ skl § gia dolilindgs YYF

Nl g 53 )8 @i g Sy (B g by delgB onylS5 Jhas 4wl ()9l 4 p3Y
99U 30 Y elS” et 3 CBlail uelgd D50 3 . dslee cllie & o)y ayjei cllae ) didy,
ool a9 clas selgh dy oLas cla Sy 13 09 o)) elsd a8 canl o) 05,55
Shealsylyd g8 o))y ogas 0dly CuogSs Ty aaly)ly8 j5 Ciliasl (5T oulaaSS G155 ol by
Tl i e 4l 5 b
631,18 cdlas 4 i Jloe! ai - g9 o

o,hl" lgie s a8 Ll (slgime p yllas g adldylE 4y oly wlas adu sl cus 5 opl
g 33 53135 (3031 02 58> Bl dtne (5 e &S 05 Crgo 9 3L ol 51 Ml 3
S dlblae oo cpl Togd aibply e ol G plyie 4 s S letial as il
25 0 S e Ayl SMB] el 4y (g,bbleg L (Paternalism) 15 coles olwl p )
e B9 alslie jl ol o dlay 4 Sdgd a2 g5 pas 9 ()18 Bl s @90
G cdlas e s LD (St Augustine) w8 cpiwsST s 40 .l b 5l coles 5
TSzl (Uznly 5l (S5 095 s

ol Jlasl 5 ol (o 5 63,3 @Blio (2315 o go oy &7 38 e ks
S cpicrad g (<o), w‘_,w; 581,18 GMS 1 AL gals,l,8 0ol 55l 5 )b

YO AYFA oo (S5 Y

2.See: Ghestine,2002:148, in coclusion h have argued that the Unconscionable Doctorine, e legal
tool of egalitarians and other liberal, should not be condemned on the ground that it is paternalist.
We may reasonably refuse to lend our efforts and be complicit in the immoral project of another,
without displaying an improper attitude...the general lesson is I think that the most intersting
contemprary issues concerning autonomy are not ones about paternalism but about where the lines
of social acomodation and its refusal should be drown.
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(Manekeng,2015:142)
"La justice contractuelle est pourtant considérée comme la nouvelle valleur fondamentale du droit
des contrats. Sil’expression n’a pas été inventee par Jacques Ghestin, ¢’est du moine lui, qui pour
la premiere fois, a tent¢ un minimum de synthese et de difinision dans le cadre de la théorie
generale du contrat. Au-dela de 1’expression “justice contractuelle” 1’établissement du lien entre

la justice et les contrats est quant a lui, tres ancien, et tout juriste connait le rapprochment que fait
Aristote entre la justice et la notion d’echange."
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1.See : Lefebvere, 1996: 17

Le Code civil du Québec prone une nouvelle philosophie de justice contractuelle qui vise
notamment a protéger la partie faible a un contrat. Cette nouvelle approche remet en question la
théorie de I'autonomie de la volonté. Dans le présent texte, 1'auteuee souligne, dans un premier
temps, les motifs pour lesquels cette théorie a été remise en question et les nouvelles avenues
suggérée.. On constaee_alors que la notion de bonne foi est au coeur du débat. Puis, dans un
deuxiéme temps, aprés avoir jeté un coup d'oeil sur cette notion, l'auteuee traite de 1'efficacité
concrete des dispositions sur les clauses abusives.
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1. "les contrats doivent etre negocies, formes et execuses de bonne foi. Cette disposition est
d’ordre publice."

2. "Dans un contrat d’adhesion, toute clause qui cree un desequilibre significatif entre les droits et
obligations des parties au contrat est reputee non ecrite. L’appreciation du desequilibre significatif
ne porte ni sur 1’objet principal du contrat ni sur I’adequation du prix a la prestation."
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