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(11)M. Pawlowski, Property in body parts and products of the human body, Liverpool Law Rev,30,
2009, p.36.

(12) Exelby v. Handyside (1749) 2 East P.C. 652; R. v. Lynn (1788) 2 T.R. 733; 100 E.R. 394; R. v.
Sharpe(1857) Dears. & Bell 160; 169 E.R. 959, per Erle J.; Foster v. Dodd (1867) L.R. 3 Q.B. 67,
per Byles J.; R. v. Price (1884) 12 Q.B.D. 247, per Stephen J.; Williams v. Williams (1882) 20
Ch. D. 659, at p. 664, where Kay J. said: ‘‘the law of this country recognises no property in a
corpse’’; Re Dixon [1892] p. 386; and Lee v. Harvey [1898] p. 63.

(13) "The Church] held that a corpse was appropriated by it, by divine service and consecrated burial.
The spirit departed to the realms of the supernatural; the body was held by the divine agent to
await resurrection". P. E. Jackson, The law of cadavers and of burial places, Prentice-Hall; 2nd
edition, 1950, p.126.

(14)M. Quigley, Self-Ownership, property rights, and the human Body: A legal and Philosophical
Analysis, Cambridge bioethics and law book 4, Cambridge university press, 1st Edition, 2013, p.
44,

(15) A quasi-property right in a cadaver refers to the rights of the family to claim the body for burial
purposes, but not for any other reason.

(16)Waldman v Melville (City) [1990] 43 F.3d 775 (2d Cir. 1994).

(17) Pierce v Proprietors of Swan Point Cemetery, 10 R.I. 227 (1872). Cited ibid at 253.
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Georgetown university press, Washington DC, 1996, p. 3.

(19) A. George, Property in the Human body & Its Parts reflections on self-determination in liberal
society, Florence, Department of law, EUI working paper law No. 2001/8, p. 21.
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human body parts, A thesis of doctor in philosophy in law, Victoria university of Wellington,
New Zealand, 2006, p.18.

(75)1bid., p.18.

(76) "Historically, the feudal doctrine of tenures and slavery were examples of property rights in the
human body. This continued until slavery was abolished in the nineteenth century". H. Catterall,
Judicial cases concerning American slavery and the Negro, Irish university press, Shannon, 1968,
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(78)A. Grubb, I, Me, Mine: Bodies parts and property, Medical law International, Vol. 3, 1998, p.
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(80)L. C. Becker,Property rights: Philosophical foundations, Routledge, London, 1977, p.4.
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physicalobject....We cannot in this sense own a debt, or a patent, or a copyright, all of which are
mere creations of the law, without any physical embodiments over which physical power can be
exercised. Accordingly, strictly speaking, such rights are not property". J. A.Strahan,A General
View of the law of property,2ed, Stevens and Sons Ltd, London, 1897. Book Available on
https://archive.org/stream/cu31924021641935/cu31924021641935_djvu.txt, Visited on 23/5/2018.

=YY .



£ ga (N adle Bylaias Yaita gl LY 13 ol dnall o3 o o) 5 8 4l sy s
) el 4l e leae VL alasY)

dgygpall il e desane Hae ol RS pasa o Al Gl e oladl g
o ST ol AaEa) 8 ALl AL Bad e (06 O DL sl 6 3 e 335l Al
glie (3gial) dllis o b o Gsia paddll (gl sal QS 1A (Egially ililad) (he Ao sene
Gsis Gsial) i i) e e Vs Wile (68 La sed oLl oyl Lo iy ) saall
sfing B Lo Bt Bgiall A A (Biall (e Siie AajaS 23 ASL Gl 5 e (MAsLe
) seidl 1an 8 Jan Y Al optiey 38 A4S 4 ggie 3 Ll mn)

Aoy ¥ 5ed ¢Bad ad 4V anii 8 Cipemil) L) aolien Y ail ) (adl) Cad LS
Lolall e LesY) o asil) <3 (Jrall g allan (Say Bad o sSon 40ld (AuSlall Gecals (S 13) ggd cands
G Aad AL Jae 0585 0 oS ol 2 LsY) IS a1 AL Cile siaga ( clada
> O] pa e s gl e AL G L o (guladY) 0l Casar oS Y
1w ey okl oAl ahel afia Dliel ael Gay sl Wl G e a2l e ccuae
A Ky a3l (S sabe 53 ol o ale JSas Jl (Say o LY

sl Gyl ddasipe coil€ LY cdisald) dold) cLaY) e dSl) i@ i ey

O D adl aseaad) S 13gls Lo il ALY Aagadal) yaan e nadl) o il o diaglls

gl Kle @llyy mamy aild pmpdal) ailla (e iy o e e i o Sl ) (adldl oSay
. oasdll

(82)F. Paul, E. Miller, D. Fred, and P. Jeffrey, op. cit., p. 213-214.

(83) C. M. Thomas, op. cit., p.18.

(84) J. J. Thomson, The realm of rights, Cambridge university press, 1990, p. 225.

(85)C. M. Thomas, op. cit., p.19.

(86) "Man cannot dispose over himself because he is not a thing; he is not his own property; to say he
is would be self-contradictory; for in so far as he is a person he is a subject in whom the
ownership of things can be vested, and if he were his own property, he would be a thing over
which he could have ownership. But a person cannot be property and so cannot be a thing which
can be owned, for it is impossible to be a person and a thing, the proprietor and the property"”. H. J
Paton,Groundwork of the metaphysics of morals, Hutchinson, London, 1953,p. 165.

(87) 'Physical objects alone, then, are subjects of ownership. But all physical objects cannot be

owned. For example, there cannot by English law be any property in a human body, living or
dead, though the executors of a dead testator are entitled to possession of his body for the
purposes of burial.... With this exception, however, it may be said generally that any material
thing of which physical possession can be taken may be owned". J. Locke,The second treatise of
Government, Thomas P Peardon (ed.), The liberal arts press Inc, New York, 1952, p. 17.
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(88) B. Boukhart,What is Property, Harvard journal of law and public policy, Vol. 13, 1990, p. 775.

(89) J. W. Harris, Who owns my body? op. cit, p.64.

(90)L. C. Becker, op.cit., p. 6.

(91) "a right is an affirmative claim against another, which creates a correlative duty in the person on
the other side of the legal relationship to act or avoid acting in a certain manner ... Thus, a right
is an affirmative claim against another, which creates a correlative duty in the person on the other
side of the legal relationship to act or avoid acting in a certain manner. A privilege is the legal
freedom from the claim of another person. The person against whom the privilege exists has a
correlative “no right” to determine that the person with the privilege must act or not act according
to the privilege.... These included the right to possess, the right to use, the right to manage, and
the power of transmissibility. He argued that all were necessary to have full ownership, but not all
incidents were needed to have some form of ownership...".J. E. Penner, The bundle of rights -
Picture of property, UCLA law review., VVol. 43, 1996, p. 711.
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(92) Bundle of rights.
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(95) E. R. Gold, op. cit., p.126.
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in genetic material, New England L Rev., VVol. 32, 1998, p.1131.

(99) Ibid., p. 1134.

(100) "... The natural rights theory of property argues that every person has property in his own body
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and that the person’s individuality, created by nature, is innate and cannot be separated from the
person.40 This conception of property arises from the laws of nature, rather than from the laws of
man, since individuality is of natural origin. Personal identity and individuality are necessary for
individual self-realisation. Property, (which is expressed in terms of ownership), is an extension of
the concept of personal identity to relations between persons with respect to objects..".T.
Hodgskin, The Natural and artificial right of property contrasted, B. Steil, London,1832, p. 18.
Book available at: https://oll.libertyfund.org/titles/hodgskin-the-natural-and-artificial-right-of-
property-contrasted. Last visit on 25/8/2018.

(101)S. R. Munzer, op. cit, p.54.

(102)T. Hodgskin, op. cit., p. 28- 29.

(103)E. F. Paul, Natural rights and property rights,Harvard journal of law and public policy, Vol. 13,
1990, p. 10.

(104)G. W. F. Hegel,Philosophy of right, Oxford university press, Oxford, 1967, p. 44 .

(105) J. Locke,op. cit., p. 123.
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(106) Munzer, above, 568.

(107) J. Waldron,op. cit., p. 189.

(108)L. C. Becker, op. cit., p. 34-35.

(109)1bid, op. cit., 34-35.
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2008.
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Catalona, The Journal of Law, Medicine & Ethics, VVol. 34, 2006, p. 398.

(123) Revised Uniform Anatomical Gift Act. Amended 2008; Chicago, IL. National Conference of
Commissioners on Uniform State Laws; 2006.
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(135) Preamble to the Charter of the United Nations signed June 26 1945 USTS 993; Universal
Declaration of Human Rights adopted 10 December 1948 UNGA Res 217 A (lll); UNESCO
Universal Draft Declaration on Bioethics and Human Rights Paris 24 June 2005
SHS/EST/05/CONF.204/3 REV.

(136)D Feldman “Human dignity as a Legal Value—Part I’ [1999] Public Law 682, 682.; McFarlane
v Tayside Health Board [2000] 2 AC 59 (HL) 114, Lord Millett
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(145) Stem cells.

(146) Primitive Streak.

(147) Sacrococcygeal region.

(148) E. P. Amechi,Regulating developments in embryonic stem cell research in Africa: a third
person's perspective,Journal of Law and Medicine, Feb. 2008, Vol. 15, p. 572.

(149) L. Forsyth and M. Woof, The implications of the human tissue act 2004 for dentistry, British
Dental Journal, vol. 201, no.12, DEC 23 2006, p. 791.

(150) The Act defines ‘relevant material’ and outlines the ‘scheduled purposes’ for which ‘appropriate
consent’ must be sought. The two groups of purposes are: ‘research in connection with disorders
or the functioning of the human body’ for which consent is required for storage and use of tissue
from either living or deceased persons audit, training and education for which consent is required
for storage and use solely for tissue from deceased persons. The Human Tissue Act 2004: New
legislation on human organs and tissue. Department of Health, 2004.
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(151)European Parliament, Council of the European Union. Directive 2004/23/EC of the European
Parliament and of the Council of March 31, 2004 on setting standards of quality and safety for the
donation, procurement, testing, processing, preservation, storage and distribution of human tissues
and cells. Official journal of the European union. 2004; L102:48-58.

(152)Part 1, 3.“Appropriate consent”: adults: " (1) This section makes provision for the interpretation
of “appropriate consent” in section 1 in relation to an activity involving the body, or material from
the body, of a person who is an adult or has died an adult (“the person concerned”).

(2)Where the person concerned is alive, “appropriate consent” means his consent.

(3)Where the person concerned has died and the activity is one to which subsection (4) applies,
“appropriate consent” means his consent in writing.

(4)This subsection applies to an activity involving storage for use, or use, for the purpose of—
(a)public display, or

(b)where the subject-matter of the activity is not excepted material, anatomical examination”.

(153) Qualifying relationship: Person/s who can give consent for the deceased person if the deceased
person has not indicated their consent nor appointed a nominated representative.
https://mww.mrc.ac.uk/documents/pdf/consent-summary.

(154) Section 2: “Appropriate consent”: children (1) This section makes provision for the
interpretation of “appropriate consent” in section 1 in relation to an activity involving the body, or
material from the body, of a person who is a child or has died a child (“the child concerned”). (2)
Subject to subsection (3), where the child concerned is alive, “appropriate consent” means his
consent. (3) Where— (a) the child concerned is alive, (b) neither a decision of his to consent to
the activity, nor a decision of his not to consent to it, is in force, and (c) either he is not competent
to deal with the issue of consent in relation to the activity or, though he is competent to deal with
that issue, he fails to do so, “appropriate consent” means the consent of a person who has parental
responsibility for him. Human Tissue Act 2004 and its amendments which get forced on Oct
2017.
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(155)Part 1, 3.“Appropriate consent”: adults: " (5) Consent in writing for the purposes of subsection
(3) is only valid if—

(@) it is signed by the person concerned in the presence of at least one witness who attests the
signature,

(b) it is signed at the direction of the person concerned, in his presence and in the presence of at
least one witness who attests the signature, or

(c) it is contained in a will of the person concerned made in accordance with the requirements
of—

(i) section 9 of the Wills Act 1837 (c. 26), or

(ii) Article 5 of the Wills and Administration Proceedings (Northern Ireland) Order 1994 (S.1I.
1994/1899 (N.I. 13)).

(6) Where the person concerned has died and the activity is not one to which subsection (4)
applies, “appropriate consent” means—

(a) if a decision of his to consent to the activity, or a decision of his not to consent to it, was in
force immediately before he died, his consent;

(b) if— (i)paragraph (a) does not apply, and

(ii) he has appointed a person or persons under section 4 to deal after his death with the issue of
consent in relation to the activity,

consent given under the appointment;

(c) if neither paragraph (a) nor paragraph (b) applies, the consent of a person who stood in a
qualifying relationship to him immediately before he died.

(7) Where the person concerned has appointed a person or persons under section 4 to deal after
his death with the issue of consent in relation to the activity, the appointment shall be disregarded
for the purposes of subsection (6) if no one is able to give consent under it.

(8) If it is not reasonably practicable to communicate with a person appointed under section 4
within the time available if consent in relation to the activity is to be acted on, he shall be treated
for the purposes of subsection (7) as not able to give consent under the appointment in relation to
it. "

(156)D. Gardiner, An unethical marriage-the human tissue act and the UK NHS organ donor
register, The Journal of the Intensive Care Society, vol. 8, 2007, p. 42.
(157) Organ Donor Register. For further information see: https://www.organdonation.nhs.uk/
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(158) "Withdrawal of consent: Consent may be withdrawn at any time, whether it is generic or
specific. Withdrawal should be discussed at the outset when consent is being sought. The
practicalities of withdrawing consent and the implications of doing so should be made clear.
Withdrawal of consent cannot be acted upon where tissue has already been used. Examples of
withdrawal of consent are provided in each sector-specific Code. If someone gives consent for
their tissue to be stored or used for more than one scheduled purpose and then withdraws consent
for a particular scheduled purpose, such as research, this does not necessarily mean that the
sample or samples have to be removed or destroyed". Draft Code A: Guiding principles and the
fundamental principle of consent, Human Tissue Authority, Code of practice, p. 13.

(159) D. Price, Legal framework governing deceased organ donation in the UK, British Journal of
Anaesthesia, Volume 108, January 2012, p. 169.
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(160)D. Gardiner, op. cit., p. 43.

(161)C. M. Thomas, op. cit., p. 20.

(162)See the discussion of informed consent below. See also: Ministry of Health Guidelines on the
Use of Human Tissue for Future Unspecified Research Purposes Discussion Document (Ministry
of Health, Wellington, 2006.

(163)J. E. Penner,op. cit., p.111.

(164) R v. Kelly [1999] 2 WLR 384.
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(165) Section 4 of the Theft Act.

(166) R v. Kelly 1998 3 All ER 741.

(167)Colavito v New York Organ Donor Network Inc (2006) 438 F 3d 214; 2006 US app LEXIS
4309 (US App Ct).



) ml) LI liay bugl i 8ls e Cpas 3 gl YooY alane] YY il
2y 2l 805 ¢ S g )55 mball Lleall bl (suSla adis ) S8 JAY 5 alse
Aggedll Aae V) 00 e s Cuseal 2K (8 2N ) o #hall i) K pan
Oofiall dysisn 4SS ae dualsill @3 S ey (bpb sl e S g)) dilee Jxa las
Jiw A O] o o peie g (58 A0KIG Lagins cul€ ) (NYODN)agddl o lacYy
O e el e AT Ganad Jedlly Lalasind o5 38 K1 o3 ol agila) & oSy (A L)
2l IV £y o5 13 Al KN Cana s o) Lo 4808 Jiae g I (28l o) 43l

Gabilie AeSan (5500 AV ) Y oo Guane] VY b bl (g0 VS ad)
slac¥l gpeyiall hpes ASE am ped e RS Akl saaidl ol
& Aalal daall o glal Blgnly JiaY) e g am &5 W of L ealy ((NYODN)agl
+ysass

e sasall 50 bl o JloaVh sl cleal cgl) el b ddaall Aol Cuad,
Dsas 05 o ) cualig ¢ jlia IS atiud 8 IS 4l s A adky o] 5AVSS G Y Batie
sty clgle Ba goaall Y & ey Asiall dua o Ay ASL) By 0 Y Aalel) daiall
ASal) Gl ) dsS e L

LS Al slac¥) Alelae Jla 4 e oS gy sl o) i) Akas cuiic S
O ook VLS clgdde ASle Gaing AN 8 Y @ gl G Yol i el colS )
A8 1Y) Ayghall e iy o Syl Cipla (o Aaglad) Ayl JSH sl o3 gl gl
L pleiad) agd zsiaall o pesiall ey Callaally gyl gl aladiuly

ASLall 18 s sa Baaniall aunll el 055 O it cASpal) SV ey 4l SAL aa
O ae 355 4k ) Jaally eallS 4l Ol agde 35 L)) o3 Bl Jas Sled

(168) "the fact that the State wishes to prohibit the treatment of functioning human organs as though
they were commaodities does not necessarily imply that it also intends that no one can acquire a
property right in them. It does not follow from a law that forbids the sale of a functioning human
kidney, that a third party may with impunity take the organ against the express wishes of a
potential donor and potential donee. " Colavito v New York Organ Donor Network Inc (2006) 438
F 3d 214; 2006 US app LEXIS 4309 (US App Ct)

(169)Blood has become one of the most valuable commaodities in the United States. While refined
petroleum sells for around US$40 per barrel an equivalent quantity of blood products is worth
US$67,000. Richard Bernstein “A Science and a Business, a Saver and a Killer” review of
Douglas Starr Blood: An Epoch History of Medicine and Commerce (23 September 1998) New
York Times New York E7.
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(171) D. Price,op.cit., p. 168.

(172)European Patent Office (EPO)

(173)Howard Florey/Relaxin [1995] EPOR 451. A discussion of this case can be found in D. Deryck
and B. Roger, Patenting Human Genes: Legality, Morality, and Human Rights, Kluwer, London
Harris, 1998, p. 18.
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(174) Hecht v. Superior Court, 20 Cal. Rptr. 2d 275 (1993)
(175) L.Griggs, The ownership of excised body parts: Does an individual have the right to sell?”
Journal of law and Medicine, Vol. 1, 1994, p. 223
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Miles Inc v Scripps Clinic and e olall elld 8 dpladl) clipdall (pay
dalali) 5 LA AL Jes g0 a5y dss leailiy en )y ("Research Foundation
aluaiScripps-Miles culasl daze 255 Zimmerman siSall by duail) ol £l 1ag Cua
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(176)Miles Inc v Scripps Clinic and Research Foundation (1991) 951 F 2d 361 (9th Cir).

(177)Factor VIII:C is a substance that permits a hemophiliac’s blood to clot. Without Factor VIII:C,
hemophiliacs run great risks of blood loss. Purified Factor VIII:C serves this vital function
without risk of transmitting AIDS or hepatitis through treatment.

(178)United States v. Arora, 860 F. Supp. 1091 (D. Md. 1994)
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(179)CORNELIO v. STAMFORD HOSPITAL, No. CV96 0155779 S (Jul. 21, 1997).
(180) Connecticut General Statutes Title 52. Civil Actions § 52-190a
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(181) "retention by the physician or surgeon constitutes an important part of his clinical record in the
particular case . . . It is a matter of common knowledge that X-ray negatives are practically
meaningless to the ordinary layman. But their retention by the physician or surgeon constitutes an
important part of his clinical record in the particular case, and in the aggregate these negatives
may embody and preserve much of the value incident to a physician’s or surgeon’s experience.
They are as much a part of the history of the case as any other case record made by a physician or
surgeon. In a sense they differ little if at all from microscopic slides of tissue made in the course
of diagnosis or treating a patient, but it would hardly be claimed that such slides were the property
of the patient. Also, in the event of a malpractice suit against a physician or surgeon, the X-ray
negatives which he has caused to be taken and preserved incident to treating the patient might
often constitute the unimpeachable evidence which would fully justify the treatment of which the
patient is complaining".

(182) "The pathology slides should be considered part of the plaintiff’s medical records, and as such

the defendant should have the primary right to possess them. This would place the slides in the
possession of the party that can make the best use of them, as well as maintain them in a safe and
clean environment for future study or in the event of the institution of a legal action. At the same
time it allows the plaintiff to access information about her treatment for her own review or for the
review of an alternative healthcare provider in accordance with the procedures set forth in the
General Statutes".

(183)"[a] patient must have the ultimate power to control what becomes of his or her tissues. To hold
otherwise would open the door to a massive invasion of human privacy and dignity in the name of
medical progress ... The rights of dominion over one’s own body, and the interest one has therein,
are recognized in many cases. These rights and interests are so akin to property interests that it
would be a subterfuge to call them something else.”... “The question whether the plaintiff
abandoned his spleen, or any of the other tissues taken by the defendants, is plainly a question of
fact as to what his intent was at the time . . . . A consent to removal of a deceased organ, or the
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Greenberg and others v Miami  (gsea & alsli & L s oY @la il B

taking of blood or other bodily tissues, does not necessarily imply an intent to abandon such
organ, blood, or tissue".

(184)"Connecticut’s biological disposal statutes, cited by the defendant, are based on the same public
policy concerns cited by the California Supreme Court, which include the primary objective of
protecting the health and safety of citizens by disposing of pathological wastes through certain
procedures, based upon the practical public policy limitations placed on a patient’s use of
pathological wastes removed from his or her body, as embodied in General Statutes 8§ 22a-
209b(12) and 22a-209c(2), a patient has little or no interest in such removed substances, and a
proprietary interest in them cannot be demonstrated for purposes of maintaining a replevin action.
Finally, the propositions advanced by the California appellate court supporting a patient’s right to
access his or her records and those statutory rights contained in General Statutes 8§ 20-7c(a), 20-
7c(b), and 20-7d must be balanced against a healthcare provider’s need to retain control over
samples drawn from patients in the interest of maintaining and providing accurate information.
Particularly here, where the defendant has not prevented the plaintiff from viewing the subject
slides, it is unnecessary for the court to create a new property interest for patients in substances
removed from their bodies by healthcare providers where no contract has been signed delineating
the patient’s final rights to those excised substances, and where there are adequate
statutoryprovisions granting the patient access to his or her medical records in place”.
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(185)Greenberg and others v Miami Hospital Research Institute and others (2003) 264 F Supp 2d
1064 (SD Fla).
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(186)"Informed consent: It was held that medical consent law applies to medical researchers in certain
circumstances. The issue was whether this duty extended to disclosure of a researcher’s economic
interests. The Court distinguished Moore, because there the researchers did not inform the patient
that they were using his blood and tissue for research, whereas in Greenberg the defendants were
solely medical researchers and there was no therapeutic relationship.

Consequently, in the United States, informed consent is only required if treatment is being
provided, although this is not so in New Zealand. Further, the UNESCO Universal Declaration on
Bioethics and Human Rights provides:
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Scientific research should only be carried out with the prior, free, express and informed consent of
the person concerned. The information should be adequate, provided in a comprehensible form
and should include modalities for withdrawal of consent.

Informed consent is an important tool for protecting donors, but it is not the universal ethical
panacea imagined by some commentators. In particular, it does not address the issue of principled
apportionment of the benefits of successful research.".

(187)"Breach of fiduciary duty: In Moore, the Court stated that a physician’s duty included a fiduciary

duty to disclose information that is material to a patient’s decision. This included a duty to
disclose personal interests, whether research or economic, that may affect the physician’s medical
judgment. In Greenberg, it was held that this is a two-way relationship, and a fiduciary
relationship will only be found when the plaintiff separately alleges that the plaintiff placed trust
in the defendant, and the defendant accepted that trust.
The plaintiffs alleged that the defendants accepted the trust by undertaking research that they
represented as being for the benefit of the plaintiffs. The defendants successfully asserted that the
plaintiffs did not allege any facts showing that the trust was recognized and accepted. It was held
that there is no automatic fiduciary relationship when a researcher accepts research donations, as
the acceptance of trust, which is the second element of a fiduciary duty, cannot be assumed.
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(188) "Unjust enrichment: This claim required the plaintiffs to establish that they conferred a benefit

on the defendant and that the defendant knew of the benefit. The defendant must have voluntarily
retained the benefit, and it must be shown that under the circumstances it would be inequitable for
the defendant to retain it without paying for it.
It was accepted that the plaintiffs conferred a benefit on the defendants, but they argued that the
plaintiffs did not suffer a detriment, as they received what they sought-the successful isolation of
the Canavan gene and the development of the screening test. The plaintiffs argued that, had they
known that the defendants intended to commercialise their genetic material, they would not have
provided the benefits to the defendants on those terms. The Court held that obtaining a patent did
not preclude the defendants from being unjustly enriched, stating “...the facts paint a picture of a
continuing research collaboration that involved [p]laintiffs also investing time and significant
resources in the race to isolate the Canavan gene.” The claim for unjust enrichment was allowed
to proceed".

(189) "Fraudulent concealment: This claim failed because there was no duty of disclosure, as there
was no fiduciary relationship. Additionally, the facts were not fraudulently concealed, because a
patent becomes public knowledge when issued, thus the plaintiffs could have discovered the
patent application. It was not accepted that the plaintiffs were unable to make reasonable inquiries
because they had no reason to believe patenting would occur".

(190) "Conversion: The Court applied Moore and held that there was no property interest in body
tissue and genetic information given voluntarily to researchers. These were donations to research,
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without any contemporaneous expectation that they would be returned. Moreno J stated:
“Plaintiffs have no cognizable property interest in body tissue and genetic matter donated for
research under a theory of conversion.” The Court held that the patented research outcome is both
factually and legally distinct from excised material used in the research. The material was used for
the agreed purpose, namely research, and it was the fruits of the research that were
commercialised. Thus, the patent cut off all the sources’ rights, even though they were not
claiming that they were solely entitled to the patent and wished merely to retain a degree of
control over the research outcome.".

(191) "Misappropriation of trade secrets: The plaintiffs claimed that the Canavan registry was a trade
secret that was misappropriated. The Court held that even if the registry was a trade secret, which
was doubtful, it was not misappropriated.

The hospital did not know that the registry was a confidential trade secret guarded by the
plaintiffs, nor that the researcher had acquired it through improper means. There was no explicit
authorisation of the purposes for which the information could be used. “Plaintiffs cannot donate
information that they prepared for fighting a disease and then retroactively claim that it was a
protected secret.”

The case would have proceeded on unjust enrichment alone, but in September 2003, the parties
reached a confidential settlement that provided for continued royalty-based genetic testing by
certain licensed laboratories and royalty-free research by institutions, doctors and scientists
searching for a cure".

(192)Washington University v Catalona (2006) US Dist LEXIS 22969 Limbaugh J.
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(193) The district court found (1) Washington University was the owner of the biological samples
housed in the Biorepository, (2) neither Dr. Catalona nor any RP in connection with any research
protocols conducted under the auspices of Washington University had any ownership or
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proprietary interest in the biological samples in question, and (3) none of the release forms
authored by Dr. Catalona and signed by any RP were effective to transfer ownership or possession
of the biological samples to Dr. Catalona or to any other research facility or individual. Wash.
Univ. v. Catalona, 437 F.Supp.2d 985, 1002 (E.D.M0.2006).  Therefore, the district court
granted Washington University 's motion for summary judgment and denied Dr. Catalona's
motion to enjoin WU's use of the biological samples.

(194) "In deeming WU the owner of the biological samples, the district court found all RPs donated
their biological materials to WU as inter vivos gifts. In addressing this issue, we look to the
substantive law of Missouri, which defines an inter vivos gift as “a voluntary transfer of property
by the owner to another, without any consideration or compensation as an incentive or motive for
the transaction.” Pilkington v. Wheat, 330 Mo. 767, 51 S.W.2d 42, 44 (1932); see, e.g., Wills v.
Whitlock, 139 S.W.3d 643, 653 (Mo.Ct.App.2004). As the party claiming the existence of an
inter vivos gift, WU bears the burden to prove by clear and convincing evidence there was (1)
present intent of the donor to make a gift, (2) delivery of the property by the donor to the donee,
and (3) acceptance of the gift by the donee, whose ownership takes effect immediately and
absolutely.  See Clippard v. Pfefferkorn, 168 S.W.3d 616, 618 (Mo.Ct.App.2005). The RPs
unquestionably delivered their biological materials to WU at the time of their donation; thus, we
focus our inquiry on the first and third elements.

With regard to the first element, we assess the donor’s intent by examining whether a gift was
intended at the time of the transaction. No specific language is required to reflect the donor's
present intent to make a gift; in fact, the circumstances surrounding the contribution may create
an inference the donor intended to make a valid inter vivos gift. See Duvall v. Henke, 749
S.W.2d 714, 716 (Mo.Ct.App.1988). However, the donor must intend “to part with his right in
and dominion over the property immediately and irrevocably.” Ridenour v. Duncan, 246 S.W.2d
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765, 769 (M0.1952). Here, the circumstances surrounding the RPs' decisions to participate in
genetic cancer research demonstrate the status of the RPs as donors and their intent to make gifts
of their biological materials to WU's medical research activities. Before participating in WU's
research activities, each RP was required to read and sign the consent form, which bore WU's logo
and characterized the RP's participation as a “donation” of bodily tissues or blood. =~ The consent
form emphasized the voluntariness of the RP's participation and discussed the RP's right to decline
participation in the study or to withdraw consent at any time.  Although some RPs were Dr.
Catalona's patients, many other RPs were patients of different WU doctors and participated in
research studies designating someone other than Dr. Catalona as the principal investigator. Even
the consent forms designating Dr. Catalona as the study's principal investigator invited RPs “to
participate in a research study conducted by Dr. William J. Catalona and/or colleagues.”
(emphasis added). The consent forms also advised RPs their biological samples “may be used
for research with our collaborators at [WU], other institutions, or companies.”"

(195) "With regard to the third element-acceptance of the gift by the donee-the defendants contend the
RPs retained significant rights in the donated materials, and thus the transfer of materials to WU
could not have been absolute. We disagree. WU accepted and retained absolute possession of
the biological materials immediately upon donation.  Although Missouri law generally prohibits
a donor from revoking a completed inter vivos gift once the gift is delivered to and accepted by
the donee, an inter vivos gift nevertheless may be subject to a condition allowing the donor to
exercise a particular revocation right in the future. See Clippard, 168 S.W.3d at 619; see, e.g.,
Franklin v. Moss, 101 S.W.2d 711, 714 (Mo0.1937).  The attachment of a condition to a
charitable donation of property does not negate or void an otherwise valid inter vivos gift. See
14 C.J.S. Charities § 34 (2006) (recognizing “the disposition of property for charitable purposes
. can be in the form of an absolute transfer subject to conditions”). Indeed, as WU points out, a
contrary rule would make many charitable donations wholly impossible or ineffectual. In this
case, the signed consent forms and the brochure delineate the specific and limited recourse placed
upon each RP's donation of biological materials should an RP change his mind about participating
in the medical research: namely, the right to revoke voluntary participation in or consent to the
research study, and, in some of the consent forms, the right to request destruction of the donated
biological materials.".
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(196) "Dr. Catalona's past conduct, as well as the practical consequences of the research process itself,
also refutes the defendants' position. While at WU, Dr. Catalona signed numerous MTAs and
research agreements acknowledging WU's ownership of the biological materials.  Moreover,
during Dr. Catalona's tenure, he routinely ordered the destruction or “purging” of Biorepository
samples in order to create more storage space, and did so without obtaining any additional consent
from RPs. Dr. Catalona's habitual destruction of samples, in a manner consistent with apparent
indifference to any proprietary interest of the donors, is at odds with his later assertion the RPs
own the biological materials.8 Furthermore, during research involving the use of prostate tissue
and blood samples, the research process might consume an entire particular biological specimen,
leaving behind no tangible material in which a donor could assert a potential proprietary interest.
It is difficult to reconcile the use, consumption, and destruction of biological materials by Dr.
Catalona and the events that occurred during the research process with the assertion the RPs
retained an ownership interest in the donated materials.".

(197) "Noticeably absent from the record is any mention the RPs ever were informed they could

physically withdraw or request the return of their biological samples. Indeed, in no event could
the samples physically be returned to their donors. Federal and state regulations prohibit such a
result by defining excised body tissue and blood as hazardous substances or infectious waste, and
by articulating the proper disposal method. See 29 C.F.R. § 1910.1030; Mo.Rev.Stat. §§
260.200.1(17), 260.203. Nor could RPs who were surgical patients reasonably have anticipated
they had any right to have excised materials returned to them following surgery, because before
undergoing surgical procedures, patients were required to sign standard surgical consent forms
acknowledging that tissues removed during surgery and not used for clinical purposes would be
destroyed as hazardous medical waste.  Also absent from the record is any indication the RPs
ever were informed they had the ability to direct the transfer of their samples to another entity for
research purposes. Based on the record before us, we conclude WU's acceptance of the donated
biological materials was absolute”.
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(198) "the district court properly concluded the RPs made informed and voluntary decisions to

participate in genetic cancer research, and thereby donated their biological materials to WU as
valid inter vivos gifts. This voluntary transfer of tissue and blood samples to WU-without any
consideration or compensation as an incentive for doing so-demonstrates WU owns the biological
samples currently housed in the Biorepository. Whatever rights or interests the RPs retained
following their donation of biological materials, the right to direct or authorize the transfer of their
biological materials from WU to another entity was not one of them. Thus, the release forms
authored by Dr. Catalona and signed by approximately 6,000 RPs are ineffective to transfer
possession of biological samples housed in the Biorepository to another entity. Given WU's
ownership of the biological materials, the district court neither abused its discretion in denying Dr.
Catalona's motion for injunctive relief, nor erred in granting summary judgment in WU's favor".
(199) M. Quigley, Self-Ownership, property rights, and the human Body: A legal and Philosophical
Analysis, Cambridge bioethics and law book 4, Cambridge university press, 1st Edition, 2018, p.
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(200) "il était impossible de classer le sperme humain en tant que biens meubles et héritables dans le
cadre du régime législatif francais".

(201) Hall v Fertility Institute of New Orleans (1994) 647 So 2d 1348 (La Ct App).
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(202) Hall v Fertility Institute of New Orleans (1994) 647 So 2d 1348 (La Ct App).
(203) Kurchner v State Farm Fire and Casualty Co (2003) 858 So 2d 1220, 1221 (Fla Ct App).
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(204) The trial court properly found that sperm outside of the body is property that is not a part of the
body upon which coverage existed under the definition of "bodily injury" in State Farm's
insurance policy. Kurchner v. State Farm Fire & Cas. C0.858 So. 2d 1220 (Fla. Dist. Ct. App.
2003)
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(214) The Human Fertilisation and Embryology (HFE) Act.

(215) "A consent to the use of any human admixed embryo must specifyuse for the purposes of any

project of research and may specifyconditions subject to which the human admixed embryo may
beso used".

(216) "a consent to the use of any embryo must specify one or more of the following purposes— (a)
use in providing treatment services to the person giving consent, or that person and another
specified person together, (b) use in providing treatment services to persons not including the
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person giving consent, (ba) use for the purpose of training persons in embryo biopsy, embryo
storage or other embryological techniques, or (c) use for the purposes of any project of research,
and may specify conditions subject to which the embryo may be so used".

(217) Use of gametes for treatment of others (1) a person's gametes must not be used for the
purposes of treatment services or non-medical fertility services unless there is an effective consent
by that person to their being so used and they are used in accordance with the terms of the
consent. (2) a person's gametes must not be received for use for those purposes unless there is an
effective consent by that person to their being so used.

(218) Cv S[1988] QB 135

(219) Rance v Mid- Downs Health Authority [1991].

-Va.



Y Cun L gl aumg 4l Gl 43 aa 8 gl cialle Jaislad) a8 Leiall saY vie ol
LTI (sl ff JalllS ailalee (Say

Coanss Bsia 2y () Jiball (o deSaall cnysie) (™) Burton v Islington HA 4 s,
Al ol e @an il ad) 1) cAialy e el alla (8 el Al 50 Y ndall (e Jlea)
)3 Dliin Gl Aad (o o3a 3ay 43 s Aigil8 Aadd o S0 25as 4l S

& s Jib 1 L Harrild v Director of Proceedings sses i lailyes
b iy Agiaall 3lealls Al Aujlae b i) Cuada Jlaa) e (iansils dllaally oY) as,
JalY sa amy algy al A Jalall (o (e ae ) e 4l dayn ol Al il L Jalall olad aslaf3ill
Cali)’ amy algy ol 3 Jalall Baly 3 V6 (5 ey oY) Jie Gl a3l V) (Ml Jasiiag QYY)
aaslon Adda odas AL Galy 3 ) e

o e pBildia e LIS gy oYy optind) o eSaall cui 3 sl vie (Sl
S oY) ol Giger o Dl e gl BV 3, Gl Legiany o Gasa () 2k
O oS Y cpial) ol caasl) (Ll g Ladie Faadd Blaa) (e cile oY) culS 13y L Laaaal
Alely Aol Cacad i ey @) e Juadia 3pas 4l (s Al a4 Aald s sl aian
LAl i Bla) s 23U dadd dula) a cinll dula) ol slaill

alae b 19,83 Cun AleV) ) ae Auzaylaiall ate )l 5ig0 o8 sLadll (mmy (8 SlY 0
By OLSS Gaially BV Alelas ¢ oy o8 a2 Bydlie Bpden Bleal€ say Ay ol (53 Jakall 3l
L9 A e i Legie aaly JS o oty 53 aslsadl gl Jalay
rdle ddaY) Jlie) g -

(220) Warnock Committee Report of the Committee of Inquiry into Human Fertilisation and
Embryology Cm 9314 (HMSO, London, 1984) para 11.16- 17

(221) Burton v Islington HA [1992] 3 All ER 820 (CA) Dillon, Balcombe and Leggatt LJJ.

(222) Harrild v Director of Proceedings [2003] 3 NZLR 289 (CA).

(223) "... foetus cannot have any rights of its own until it is born and has a separate existence from
the mother...mother and foetus could consist of a single entity in a particular legislative context
... foetus cannot have any rights of its own until it is born and has a separate existence from the
mother. ... the mother and foetus are a single entity is problematic and stated that this is because
the rule is based on expedience rather than principle ". McGrath J and Keith J

(224) "... treat the death of the unborn child as direct physical injury to the mother is, in effect, to
treat a mother and foetus as a single entity, which ignores biological reality”. Blanchard and
Glazebrook JJ.
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(225)Davis v. Davis, 842 S.W.2d 588, 599-600 (Tenn. 1992).

(226) "One of the fundamental issues the inquiry poses is whether the pre-embryos in this case should
be considered ‘persons’ or ‘property’ in the contemplation of the law. The Court of Appeals held,
that they cannot be considered ‘persons’ under Tennessee law: The policy of the state on the
subject matter before us may be gleaned from the state's treatment of fetuses in the womb.... The
state's Wrongful Death Statute, does not allow a wrongful death for a viablefetus that is not first
born alive. Without live birth, the Supreme Court has said, a fetus is not a ‘person’ within the
meaning of the statute.” 842 S.W.2d 594. Davis v. Davis, 842 S.W.2d 588, 599-600 (Tenn. 1992).
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(227) The Supreme Court has never recognized the “unborn” as legal persons. Thornburgh v.
American College of Obstetricians and Gynecologists, 476 U.S. 747 (1986).

(228) York v. Jones, 717 F.Supp. 421 (E.D.VVa.1989).

(229) “Prearranged agreement between progenitors of frozen embryos regarding the disposition of
their “pre-zygotes” in the event of divorce is binding”. Kass v. Kass, 696 N.E.2d 174 (N.Y. 1998).

(230) Evans v United Kingdom (Application no. 6339/05), Fourth Section, 7 March 2006.

(231) "The dilemma central to the present case is that it involves a conflict between the Article 8
rights of two private individuals: the applicant and J. Moreover, each person’s interest is entirely
irreconcilable with the other’s, since if the applicant is permitted to use the embryos J. will be
forced to become a father, whereas if J.’s refusal or withdrawal of consent is upheld the applicant
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will be denied the opportunity of becoming a genetic parent. In the difficult circumstances of this
case, whatever solution the national authorities might adopt would result in the interests of one or
the other parties to the IVF treatment being wholly frustrated. In addition, the Grand Chamber,
like the Chamber, accepts the Government’s submission that the case does not involve simply a
conflict between individuals; the legislation in question also served a number of wider, public
interests, in upholding the principle of the primacy of consent and promoting legal clarity and
certainty, for example. The extent to which it was permissible under Article 8 for the State to give
weight to these considerations is examined below". The European Court of Human Rights, The
case of Evans v. the United Kingdom,10 April 2007.
(232)C. M. Thomas, op. cit., p.117.
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(233) K. Gervais,Redefining Death, Yale university press, New Haven, 1986, p. 20.

(234)C. M. Thomas, op. cit., p.118.

(235) R. Scott, The body as property, Viking press, New York, 1981, p. 260.

(236) "Underlying these different analytical approaches is a fundamental difference in focus— either
on the human as organism or on the human as person”. K. Gervais, op. cit., p. 20

(237)J. Locke, An essay concerning human understanding, Book 11, Oxford university press, London,
1964, ch. 27 .

(238)J. W. Harris, The value of life: An introduction to medical ethics, Butler & Tanner Ltd,
London, 1985, p. 8.
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(239)H. Kuhse and P. Singer, A companion to bioethics, Blackwell publishers Ltd, Oxford, 1998, p.
123.

(240)D. Lamb,Organ Transplants and Ethics, Routledge, London, 1990, p. 43.

(241) S. J. Youngner, R. M. Arnold and R. Shapiro, The definition of death: Contemporary
controversies, The John Hopkins press, Baltimore, 1999,p. 168.

(242)J. Feinberg, The mistreatment of dead bodies, The Hastings center report, VVol. 15, No. 1, Feb.
1985, p. 31.
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(243) J. W. Harris, The value of life: An introduction to medical ethics, op. cit., p. 119.

(244)Law Reform Commission of Canada procurement and transfer of human tissues and organs
Working Paper 66, Ministry of Supply and Services, Ottawa, 1992, p. 57.

(245) For further information, see: M. Stauch and K. Wheat, Text, cases and materials on medical
law and ethics, 6" ed., Routledge, 2018, p. 539.
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(246) "Despite this, in 2002, Greenlane Hospital admitted that approximately 1,300 babies’ hearts had

been retained, in many cases without parental consent, between the 1950s and late 2001. The
hearts were used for research and teaching. The majority were from deceased children who had
congenital heart conditions, although there were also adult hearts from cases in which children
with congenital heart conditions had survived until adulthood.” C. M. Thomas, op. cit., p. 49.

(247) E. Waltz, The body snatchers, Nature Medicine, Vol. 12, 2006, p. 487.

(248) "After 2002, a search by the Auckland District Health Board found specimens in a
decommissioned laboratory building and also discovered that Labplus24 had stored limbs and
other specimens, which were intended to be returned to families but had not been collected. Some
unidentified skeletons were also used for teaching purposes. Additionally, it was found that the
Christchurch School of Medicine had a teaching collection of over 3,000 organs, mostly obtained
without consent since 1945". C. M. Thomas, op. cit., p. 49.
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(249) C. Williams, Combating the problems of human rights abuses and inadequate organ supply
through presumed donative consent, Case W Res J Int’l L 315, VVol. 26, 1994, p. 323.

(250) A. Owen, Death row inmates or organ donors: China’s source of body organs for medical
transplantation, Ind. Int'l & Comp. L. Rev., Vol. 5, Issue 2, 1995, p. 495.

(251) The 1984 Chinese Government Temporary Rules Concerning the Utilization of Corpses or
Organs from the Corpses of Executed Criminals provides:“After the execution has been carried
out, the corpse may be disposed of only after death has been confirmed by the supervising
procuratorial official on the site.

(2) After the sentence of death on a criminal has been carried out, the corpse or, after cremation,
the ashes may be claimed by the [criminal's] family.

(3) The corpses or organs of executed criminals may be provided for use in any the following
circumstances:

1. No one claims the body or the family refuses to claim the body;

2. The executed criminal has volunteered to have his corpse provided to a medical treatment or
health unit for use;

3. The family consents to the use of the corpse.

(4) Utilization of the corpse or organs of an executed criminal should be handled according to the
following rules.

1. The utilizing unit must possess the necessary facilities and technical skills to carry out medical
research or organ transplant surgery. It must obtain a "Special Permit" issued upon examination
and approval by the provincial, city, or autonomous region department (bureau) of health and
must file a report with the local city or prefecture bureau of health.

2. The utilization of corpses shall be arranged in a unified way by the city or prefectural
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department of health. In accordance with the degree and urgency of need and the principle of
comprehensive utilization, it shall separately establish liaison with the people's court that
implements the death sentence and the utilizing unit.
3. After the order to implement the death sentence has been handed down, when there is a corpse
that can be directly used, the people's court should provide prior notice to the city or prefectural
department of health, which shall in turn notify the utilizing unit. At the same time, it shall issue
to the utilizing unit a certificate of corpse utilization and send a copy to the people's court
responsible for implementing the death sentence and to the people's procuracy responsible for
supervision at the site. The utilizing unit should on its own initiative contact the people's court; it
must not miss the legally stipulated time limit for the people's court to carry out the execution.
With respect to corpses that can be used only after the permission of the family has been obtained,
the people's court shall notify the health departments to discuss the matter with the family and to
reach a written agreement concerning such issues as the scope of the use of the corpse, method
and costs of disposition after use, and financial compensation. The city or prefectural department
of health shall issue to the utilizing unit the certificate of corpse utilization in accordance with [the
terms of] the agreement, and shall send a copy to [other] concerned units.
Where the executed criminal has volunteered to have his corpse provided to a medical treatment
unit for use, there should be a formal written certificate or record signed by the criminal and
deposited at the people's court where it can be inspected..."

(252) H. E. Emson, It is immoral to require consent for organ donation, J med ethics, Vol. 29, 2003,
p.125

(253) R. M Neri, New organ donations, The Digest - the National Italian American Bar Association
Law Journal,Vol. 10, 2002, p. 67.

(254) J. Chamberlain, To Give or Not to Give? InT. M. Wilkinson, Ethics and the acquisition of
organs, OUP Oxford, 2011, p. 77.
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(255)C. M. Thomas, op. cit., 64.
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(263) C. Erin and J. Harris, Presumed consent or contracting Out, J med ethics, Vol. 25, 1999,p.
365.

(264) G. Wolfslast, Legal aspects of organ transplantation, J Heart and Lung Trans, Vol.11, 1992,
p.160.
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(265) V. Robertson, Concentrated professional education to implement routine referral legislation
increases organ donation (1998) 30 Transplant proc, Vol. 30, 1998, p. 214.

(266) Third Report of the Conference of European Health Ministers, Paris 16-17 November 1987.
Organ Transplantation: legislative measures in relation to organ transplantation and to European
Cooperation, Council of Europe, Strasbourg, 1987, p. 105.
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(269) Section 25:" In Wales, in the absence of express consent, transplantation activities are lawful if

carried out wit deemed consent unless one of the categories at points applies:

1- An adult who had lived in Wales for less than twelve months at the time of their death

2-An adult who had lived in Wales for twelve months or more, but were not ordinarily resident in
Wales. Code of practice on the human transplantation (Wales) Act 2013.

(270)C. M. Thomas, op. cit., p. 55.
(271)S. Streat, Clinical review: Moral assumptions and the process of organ donation in the intensive
care unit, Critical Care, Vol. 8 , 2004, p. 382.
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(273) Section 2: “Appropriate consent”: children (1) This section makes provision for the
interpretation of “appropriate consent” in section 1 in relation to an activity involving the body, or
material from the body, of a person who is a child or has died a child (“the child concerned”). (2)
Subject to subsection (3), where the child concerned is alive, “appropriate consent” means his
consent. (3) Where— (a) the child concerned is alive, (b) neither a decision of his to consent to
the activity, nor a decision of his not to consent to it, is in force, and (c) either he is not competent
to deal with the issue of consent in relation to the activity or, though he is competent to deal with
that issue, he fails to do so, “appropriate consent” means the consent of a person who has parental
responsibility for him. Human Tissue Act 2004 and its amendments which get forced on Oct
2017.
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(279)P. Matthews, Whose Body? people as property, Current Legal Problems, VVolume 36, Issue 1,
1983, p.198.

(280)W. Boulier, Sperm, Spleens and other Valuables: The need to recognise property rights in

human body parts, HOFSTRA university law rev. , Vol 23, 1993, p. 693; Williams v Williams

(1882) 20 Ch D 659, 662-663; J F Clerk, W H B Lindsell and A M Armitage Clerk and Lindsell
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on Torts (17ed, Sweet and Maxwell, London,1995) 653, para 13—50

(281) R v Sharpe (1857) Dears & Bell 160, 163, 169 ER 959, 960. .

(282) R v Rothery [1976] RTR 550, 552—553; R v Welsh [1974] RTR 478, 479; R v Herbert [1961]
JPLGR 12, 13.

(283) P. Matthews, op. cit., p.196.

(284)Doodeward v Spence (1908) 6 CLR 406, 414 (HCA) Griffith CJ, Barton, Higgins JJ.
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(285)"In my opinion there is no law forbidding the mere possession of a human body, whether born
alive or dead, for purposes other than immediate burial. A fortiori such possession is not unlawful
if the body possesses attributes of such a nature that its preservation may afford valuable or
interesting information or instruction. If the requirements of public health or public decency are
infringed, quite different considerations arise.

To apply these principles to the present case. Neither public health nor public decency is
endangered by the mere preservation of a perhaps unique specimen of malformation. Public
decency may, perhaps, be offended by the public exhibition of such an object. But the fact that an
object may not be publicly exhibited affords no criterion for determining the lawfulness of the
possession of that object. In my opinion it is not contra bonos mores to retain such a specimen
unburied. If one medical or scientific student may lawfully possess it, he may transfer the
possession to another. Nor can the right of possession be limited to students. The manner of use
may be controlled, but the possession is not of itself unlawful.

If, then, there can, under some circumstances, be a continued rightful possession of a human body
unburied, 1 think, as | have already said, that the law will protect that rightful possession by
appropriate remedies. | do not know of any definition of property which is not wide enough to
include such a right of permanent possession. By whatever name the right is called, I think it
exists, and that, so far as it constitutes property, a human body, or a portion of a human body, is
capable by law of becoming the subject of property. It is not necessary to give an exhaustive
enumeration of the circumstances under which such a right may be acquired, but I entertain no
doubt that, when a person has by the lawful exercise of work or skill so dealt with a human body
or part of a human body in his lawful possession that it has acquired some attributes
differentiating it from a mere corpse awaiting burial, he acquires a right to retain possession of it,
at least as against any person not entitled to have it delivered to him for the purpose of burial, but
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subject, of course, to any positive law which forbids its retention under the particular
circumstances.
In the present case the evidence showed that the body came, not unlawfully, into Dr. Donahoe's
possession, that some - perhaps not much - work and skill had been bestowed by him upon it, and
that it had acquired an actual pecuniary value. Under these circumstances, and in the absence of
any positive law to the contrary, | think that an action will lie for an interference with the right of
possession. | do not think that the Anatomy Act has any bearing on the case. | express no
opinionon the question whether a still-born child falls within the authorities relating to human
corpses". Judge Barton J, Doodeward v Spence (1908) 6 CLR 406, 414 (HCA), high court of
Australia.

(286) C. M. Thomas, op. cit., p. 66.

(287) D. Price, From cosmos and Damian to Van Velzen: The human tissue Saga Continues, Med
law rev., Vol. 11, Spring 2003, p. 25.

(288) P. Matthews, The man of property, Med L Rev, Vol. 3, 1995, p. 251.

(289)C. M. Thomas, op. cit., p. 67.
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(294) D. Rothman, Strangers at the bedside: A history of how law and bioethics transformed medical
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(305) D A. Shewmon, The brain and somatic integration: Insights into the standard biological
rationale for equating - Brain Death with Death,J Med & Phil, Vol. 26, 2001, p. 457.

(306)1. H. Kerridge, P. Saul, M. Lowe, J McPhee and D. Williams, Death, Dying and Donation:
Organ transplantation and the diagnosis of death, J med ethics, Vol. 28, 2002, p. 97.

(307) Auckland Area Health Board v Attorney-General [1993] 1 NZLR 235, 246 (HC).

(308) "Whether or not ever-advancing technology and the maturity of thought which be no more than
the product of the passage of time will lead to a further revision of the moment when a person can
be accounted dead is an open issue. That is as it should be. It will ultimately be for the medical
profession, sensitive to the values of the community and alert to the requirements of the law, to
decide whether the irrevocable destruction of nerve tissues which are imperative to breathing and
heartbeat as are the “tissues” which constitute the brain stem, require the definition of death to be
revised".

(309)1. H. Kerridge, P. Saul, M. Lowe, J McPhee and D. Williams, op. cit., p. 97 .
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(310) "If families are told that brain stem criteria define the point where consciousness is not
recoverable and where physical recovery is impossible, but where organ donation is an option,
although the patient is not yet dead, this may be more commensurable with common morality and
may more honestly acknowledge the layers of moral difficulty in the present situation. Rather than
defining those who are “brain dead” as “dead” it may be more honest to acknowledge that such
individuals are not dead and that removing their organs is in fact killing them. Such an action is
undeniably morally troubling; it may, however, be morally justifiable in precisely defined
circumstances such as where recovery is impossible and personal identity is lost. It may also be
less morally objectionable than the creation of a fiction (the redefinition of death) which is the
only alternative. The long term viability of transplantation programmes is likely to be better
served by telling the truth than trading in fictions...". Ibid, p. 97

(311) D. Price, Legal and ethical aspects of organ transplantation, Cambridge university press, 2000,
p. 41.
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