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MUSLIM FAMILY LAW REFORM: TOWARDS AN
ISLAMIC METHODOLOGY

JOHN L. ESPOSITO

The twentieth century represents a period in history as critical as
any yet encountered by Islam. The central problem in this century is
modernization and the key questions revolve around the phenomenon of
change: political, economic, social and legal. From the standpoint of
Islamic modernism, the central practical concern has been the reform of
Muslim family law.

Family law is the heart of the Shari‘ah and that part of Islamic law
which has remained in force to govern the lives of over 500 million Muslims
throughout the world. Classical Muslim family law provided a very
comprehensive approach to the major aspects of family life — marriage,
divorce and inheritance, that was basically in tune with medieval Muslim
society. As long as the structure of Muslim society remained unchanged
Islamic law could generally meet the needs of its times. Thus, during the
long span of ten centuries, the classical view of law reigned throughout
Muslim society, and Muslim family law remained operative until con-
temporary times.

However, this situation has been abruptly challenged in the modern
period as Muslim societies have sought to harness modern technology
and industrialization. The results of these new developments have led
to profound social changes, among them changes in family structure and
most especially in woman’s status and role in society. Although these
have not yet permeated all of society, their progress has been sufficient
enough to warrant reforms in the laws of marriage, divorce and inheritance
so that law might more fully reflect the application of Qur’anic values
to social needs today.

Reinterpretation and reform have occurred in the areas of both
substantive law (furii‘al-figh) and jurisprudence proper(usil al-figh).
In the name of social progress reformers have struggled to draft family
law legislation that will more equitably meet the social and economic
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20 JOHN L. ESPOSITO

needs of individuals in modern Muslim society. However, salutary as
substantive legal change has been, and noble though the reformers’ motives
have seemed, their sblutions have often been of an ad hoc and piecemeal
nature and their legal methodology has been not only indirect but, at times,
quite questionable.

In order to justify their reforms before the vast majority of the
community, Muslim reformers sought to place their legal reforms under
the umbrella of tagltd. Thus they utilized devices such as takhayyur
‘and talfig. However, from a juristic point of view, they often created
more problems than they resolved.

Takhayyur (selection) refers to the right of a Muslim to select and
follow the teaching of a law school other than his own with regard to
a particular legal transaction. Although usage of takhayyur was restricted
to the predominant opinion of another law school, reformers extended its
scope to include the adoption of an individual jurist’s opinion from the
past.! This innovation constituted a clear though unacknowledged de-
parture from traditional usage. Furthermore, whereas takhayyur required
the selection and following of the teaching of another law school in foto,
some reformers felt free to settle for partial or piecemeal compliance.?2

The employment of talfig, a variation of takhayyur, constituted
a more serious breach of the Islamic legal tradition. Talfig (patching
together) refers to an eclectic process by which the views of various schools
or jurists were combined to form a single rule of law.3 The reformer’s
‘use of talftg is more problematic for two reasons: first, traditionally a
condition for the practice of fakhayyur was that an individual not combine
the teachings of different schools or jurists and second, the product of such
a “patching together” produced a substantive legal change which neither
school had intended4 and whxch was in fact at odds with the doctrines of
all four Sunni schools.

The major problem with these inconsistent and even contradictory
procedures employed by reformers is not that passage will be impossible,
-but that their utilization of these devices does not assure a consistent
body of law and more importantly, hinders the acceptance of legal reforms
by the majority of the community. While reformers,’wishing to avert
outright popular resistance to their changes, have usually claimed the
sanction of tradition for their reforms, traditionists (conservatives) have
had little difficulty refuting these claims.5 The result of a deficient and
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MUSLIM FAMILY LAW REFORM 21

contradictory legal methodology has been public demonstrations against
and resistance to reform proposals and the retardation of family law re-
forms. This is a.most unfortunate situation, for the true effectiveness
of existing reforms is dependent upon their acceptance and practical im-
plementation by the entire Muslim community,not only by the relatively
small “progressive” leadership but, most importantly by the ‘wlama’ and
the masses who follow them. Thus, legal reforms must be rooted in a
consistent Islamic rationale, one which would demonstrate a solid link
of continuity between modernist change and past tradition, and yet make
possible the creative adaptation of Islamic law to the needs of Muslim
society. Jurisprudence, the legal principles and methods underlying the
reforms, must play a key role in formulating any leglslatlon since it alone
can assure both inner consistency and historical contmulty with the Islamic
tradition. Therefore, while strict adherence to the doctrine of taglid
will not facilitate the creation of adequate legal reforms, neither will piece-
meal legislation resting on questionable claims of taqlid. Temporary
patch work may satisfy immediate needs; however, in the long run a sys-
tematic legal methodology is necesary.,

It is not sufficient to claim the right and even the duty of exercising .
ijtihad in bringing about needed change. For while many reformers have
taken this position ,few have concretized and applied the usage of ijtihad
through the development of a systematic methodology for reform. Two
essential questions must be answered in constructing such a method:
How are the material sources (i.e. the Qur’an and Sunnah) to be utilized
in legal reform? Does traditional Islamic jurisprudence offer other prin-
ciples that may be validly applied today to implement reform? This study
will explore the possibility of drawing on the Muslim legal tradition to
develop a systematic methodology for law reform. While relying on
the best of scholarship, it will especially emphasize an examination and
evaluation of Muslim modernist writers for whom this problem is both
academic and existential. In addition, the application of this legal inetho-
dology in the contemporary situation will be concretized through illustra-
tions.

Taglid vs. Ijtihad

The classical theory of law presented a very definitive picture
of the formation of law, both as to its jurisprudential method (usal al-figh)
and the branches of substantive law themselves (furi‘al-figh) The four
sources of law were the Qur’an, Sunnah, qiyas and ijma‘. They produced
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2 JOHN L. ESPOSITO

a body of law consisting of religious observances (‘/badat) and social rela-
tions, (mu‘dmaldt) of which family law is a major part. ~ By the end of the
fourth/ tenth century the consensus (ijmd‘) of scholars concluded that the
basic rules of law had been discerned, and so in the future, the task of
jurists would be to follow the teachings of the great Imams of the past.
Thus, the gates of ijtihad, of free interpretation, were closed, and taqlld
or imitation reigned. Down through the ages, with few exceptions, the
consensus of medieval jurists affirmed the fact of the completeness and
authoritativeness of figh in the four Sunnl schools for all times. The
law was complete; there was no need for change.

With the closing of the doors of ijtihdd came the end of the creative
activity during the golden age of Islamic jurisprudence. It was followed
by what a noted Muslim jurist has called “the era of sterility,”6 which has
lasted to the present time. C

This state of affairs continued for such an extended period of time
mainly because Islamic society had also been stable and static. No
social forces and few individuals challenged the authority of taqlid or
the medieval legal manuals. One noteworthy historical exception, how-
“ever, is Ibn Taymiyya (d. 728/1328), the noted HanbalI jurist who claimed
his own right of ijtihad. Others did not follow his lead until the advent
of pre-modernist movements in the eighteenth century, including those
led by Muhammad ibn ‘Abd al-Wahhéab in Arabia (d. 1206/1792) and .
Shiah Wallyyullah of Delhi (d. 1176/1762) who also rejected the blind follow-
ing of medieval jurists and- asserted their right to ijtihdd. Their general
plan was to renew the Muslim community by going back to the primary
sources, the Qur'an and Sunnah of the Prophet. Their efforts provide
a principal legacy to Muslim modernism in the late nineteenth and twen-
tieth centuries.

At the centre of the struggle for legal modernization is the doctrine
of taglid. The great Egyptian modernist Muhammad ‘Abduh wrote in
the late 1900’s of the disease of taql/td which afflicted many Muslims.?
‘Abduh often argued that Islam had freed Muslims from blind imitation
and enjoined the reasoning of ijtihad:

the Qur-an directs us, enjoining rational procedure and
intellectual inquiry .... It forbids us to be slavishly credulous and
for our stimulus points to the moral of peoples who simply followed
their fathers with gomplacent satisfaction and were finally involved
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MUSLIM FAMILY LAW REFORM 23

in an utter copllapse of their beliefs and their own disappearance
as a community.... It (taglid) is a deceptive thing, and though
it may be pardoned in an animal is scarcely seemly in man.”s

A slmxlar attitude toward the continued rlght to ijtihad was voiced
by the principal reformers in India-Pakistan, by Ahmad Khin in . the
nineteenth century and in the twentieth century by the most celebrated
Muslim modernist of Pakistan, Muhammad Iqbal, (1875-1938) when he
wrote:

The closing of the door of Ijrihad is pure fiction suggested partly
by the crystallization of legal thought in Islam, and partly by that
intellectual laziness which, especially in the period of spiritual
decay, turns great thinkers into idols.? '

The influence of the doctrine of taqlid in legislative reform can be
seen in the indirect and often inconsistent legal techniques employed by
modern Egyptian jurists to provide a taglid facade and thus avoid the
charge of practicing ijtihad. Another manifestation of taglid’s power
occurred in Pakistan when the 1955 Commission on Family Law Reform
claimed to possess the right to ijtihdd. Their claim resulted in a swift and
strong reaction from the majority of the ‘ulama’ and conservative foroes,
wlnch delayed any family law lcgnslatlon until 1961.

The Dmmcnon Between Shari‘ah and Figh

The dependence of modern legislators during the first half of this
century upon taqlid is directly related to an important distinction, often
blurred even in modern times, between Shari‘ah and figh. Sharl'ah is
the Divine Law while figh is the product of human understanding that has
sought to interpret and apply the Divine Law in space ‘time. As K.
Farikl points out,

the difference between shart‘ah and figh (is) betwen the
Divine Law as it is and the Divine Law as human beings under-
stand it.10

It is the confusion of this distinction between Shari‘ah and figh, reinforced
by the doctrine of taqlid, that has led to the overly sacrosanct attitude
toward the figh of the ancestors. An awareness of the profound difference
‘between the perfection of the Shari‘ah and the imperfection of man’s com-
prehension and application of it is well-illustrated by the reluctance of
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24 JOHN L. ESPOSITO

many early jurists to accept the office of ¢adl, a judicial office that would
make them responsible before God not only for the interpretation but also
for the application of law.

The Usil al-Figh and Reform
The Qur'an

The primary textual sources of the law are the Qur’dn and Sunnah
and it is to these that reformers must address themselves. As the very
word of God, the Qur’an is the fundamental textual souce of the Sharl‘ah.
Not a comprehensive legal manual but rather an ethico-religious revelation,
its primary legal value is as the sourcebook of Islamic values, from which
the specific regulations of substantive law ( furii‘al-figh) are derived through
human effort. '

The primary area of concern in the relationship between the Qur’an
and legal reform is exegesis. The distinctive emphasis which emerges
in modernist writings is the necessity to get at the motive, intent or purpose
behind Qur’anic passages. This approach is characteristic of contein-
porary Muslim writers such as Isma‘ll Ragi al-Fariiqi and Subhl Mah-
masgani.1! It reasserts the original influence of Qur’anic values in the early
development of law and, as such, seeks to renew the process by which
Qur’anic values were applied to newly-encountered social situations in the
first centuries of Islamic legal history. However, the stagnation in the
development of law as a result of taglid and the demands of a rapidly-
changing society require once more, as in the formative period, substan-
tive legal reforms to meet the needs of the Muslim family. Therefore, a
clear grasp of the content of the Divine Will as expressed in the Qur’dn

-and as applicable today is imperative. The fundamental questions facing
Muslims today are those that confronted the early jurists: “What is the
morally imperative which the Holy Qur'an had brought from God? How
does it read when translated into thé language of obligation pertinent to
the concrete situation of real life?’11a

The possibility of Qur’anic norms providing a complete basis of legal
reform has also been recognized by N.J. Coulson, one of the foremost
Western authormes on Islamic law who has written: ... the Qur'anic
preepts are in the nature of ethical norms—broad cnough to support
modern legal structures and capable of varying interpretations to meet
the particular needs of time and place.”t2 By far the soundest and most
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effective methodology for a reinterpretation and application of Islamic
law based on the Qur'an is an axiological systematization of the Qur'dn
as suggested by Isma‘il al-Fariigi.'3> The task of Muslim exegetes is a-
systematic study of the value system of the Qur'dn and the hiefarchization
of its ethico-religious values. This method would resolve the problem
of naskh!4 as well as supply a reasonable explanation for the claim of the
comprehensiveness of the Qur'an. Most importantly, it would provide
‘a context within which one could understand the value of specific Qur'anic
regulations. Emphasis would be shifted beyond the specific regulations
to its intent, to the value it sought to uphold. Isma‘ll al-Fariql has written
that the:

real existents in the Holy Qur'dn must be that of an
example, an explanation or clarification, of an instance, real and
bistorical, to be analyzed so as to reveal the realization or violation
of the ethico-religious principle in question.!$

Thus a Qur’anic prescription has two levels of importance — the
specific injunction or command, whose details may be relative to its space-
time context, and the ideal or Qur‘@nic value, whose realization the specific
regulation intends to fulfill. Since the task of the Muslim community is

_the realization of Qur'anic values, the goal of jurists is to insure that figh
regulations embody these Shari‘ah values as fully and perfectly as possible.
This axiological approach would, for example, resolve a particularly timely
problem in family law reform, viz., the equality of the sexes. Verses from
the Qur'dn have been used by different factions to support woman’s sub-
servience: to men on the one hand and to defend her rights of equality on
‘the other. This seeming contradiction can be resolved by an analysis
of the relevant Qur'anic verses. One can reduce the concerns of these
verses to two basic categories: the ethico-religious and the socio-economic.

On the ethico-religious level, the positions of men and women are
on an equal standing, both as to their religious obligations toward God
and their peers as well as their consequent reward or punishment:

The Believers, men and women, are protectors one of another:
they enjoin what is just, and forbid what is evil; they observe re-
gular prayers, practice regular charity, and obey God and His
Apostle. On them will God pour His mercy....God hath pro-
mised to believers men and women, gardens under which rivers
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flow, to dwell therein, and beautiful mansions to dwell in gardens
of everlasting bliss. . . .(Qur'dn LX:71-72)t6

In the socio-economic sphere, scholars of Islam agree that a major
concern of the Qur'@n was the betterment of woman’s position by establish-
ing her legal capacity, granting her economic rights (dower, inheritance,
etc.) and thus raising her social status. However, some scholars also cite
Qur’dnic verses whose traditional interpretations support what today
would be an inequitable position for women. In this regard, perhaps the
most commonly cited verse is Qur’dn IV:34 which some interpret as
indicating men’s priority over women.!?

Men are in charge of women, because Allah hath made one to

excel the other, and because they spend their property (for the sup-
port of women)... 18

However, the “priority” attributed to men over women is be§t understood
as “responsibility” which reflects the socio-economic context of Arabian
society during the Prophet’s time. Thus, men, by virtue of . their roles
as protectors and maintainers of their families, enjoyed a higher status
within the family. This understanding of man’s role is lllustrated by
another translation of the same Qur'dnic verse:

‘Men are the protectors and maintainers of women because God
has given the one more (strength) than the other, and because they
support them from their means....19

The resolution of the dilemma caused by this verse in modern
times can be found by applying the aforementioned principle of the hierar-
-chization of Qur’anic values. The moral and religious equality of the
sexes before God is a most complete statement and represents the highest
expression of the value of equality. Furthermore, the ethico-religious
equality of women is independent of, and not subject to, change of social
situation. This value, then, enjoys a higher degree of priority over any
value that is dependent upon a changing social context.20

_ On the other hand, the assertion of man’s “priority” in the sense of
“responsibility”- for woman reflects his superiority over her by virtue of
her socio-economic dependence upon him in a particular form of society.
Thus, the traditional interpretation of man’s priority mirrored the influ-
ence of customary practice upon some exegetes. However, when the

This content downloaded from 195.34.79.79 on Wed, 18 Jun 2014 10:24:38 AM
All use subject to JSTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

MUSLIM FAMILY LAW REFORM 27

social situation of women changes, as it has for increasing numbers of
women in the twentieth century, they will no longer necessarily be depen-
dent upon their husbands for maintenance and protection. Consequently,
the concept of ‘‘priority” of husband over wife in the socio-economic
sphere is subject to change.

The two prime areas of family law affecting women’s equal rights
today are divorce and polygamy. Both provide excellent illustrations of
the use of Qur’anic values in justifying legal reform. While Islam re-
cognized the necessity of divorce, it did so reluctantly, viewing divorce
as last resort where the marriage contract has been strained to its limits.
The existence of these values in early Muslim society is demonstrated by
hadiths such as: *‘Get married, and do not divorce; indeed, divorce causes
the Throne of God to shake!”2t or “God has showered curses on those
men and women who make frequent use of divorce for the sake of sexual
enjoyment.”22

The religious and social equality of women with men is a theme
well-documented in the Qur'an. Equality is specifically affirmed in the
area of divorce as seen in the following Qur’dnic verse: “And women
shall have rights similar to the rights against them, according to what is
equitable. .. ” (Qur'an 11:228). While this verse recognizes equal rights
of divorce for women, no Qur'anic verse supports the license of divorce
presently awarded to males. :

Equality of divorce rights is further exemplified in hadith literature.
The Sunnah of the Prophet embodied in these hadiths provides a record
of the Muslim community’s lived experience of Qur'anic values. Where
possible, then, while grounding legal changes in Qur’anic values, reformers
can also utilize the traditions of the Prophet to ascertain how these values
were understood and thus exemplified through the actions of the Prophet.
One noteworthy tradition dealing with women’s rights to dissolution
is that of ‘A’ ishah, the wife of the Prophet, who reported:

A girl came and stated that her father had given her in marriage
and told her to wait till the Prophet arrived. When the Prophet
came, I told him the full story of the girl. He at once sent for the
- father of the girl and enquired of him whether the facts stated were
true, after which he told the girl that she was at liberty to<¢hoose -or
repudiate hér husband. The girl replied saying.that she chose tc
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retian her marriage, and that she wanted only to know whether
women had any rights in the matter.23

The very form of this hadith reveals its didactic intent — that of affirming
women'’s right of divorce. Another illustration of women’s right to a
dissolution of an unfavourable marriage is cited in areport from Malk
and Abia Da’ad. “The wife of Thabit bin Qais, Habibah bint Sahl. ...
told the Prophet ‘I and Thabit cannot pull together.” When Thabit came
the Prophet said to him: ‘This is what your wife says about you, so leave
her.””’24 These hadiths, which reinforce the Qur'anic teaching regarding
women’s right to divorce, provide an Islamic rationale for legal reform in
divorce that will enjoy the twofold support of the traditionally-acknow-
ledged material sources of Islamic law, the Qur’an and the Sunnah of the
Prophet.

To implement this legal reform, citing the inequitable situation that
has resulted from the male’s abuse of tal@g2s and basing oneself on Qur’an-
ic values, a strong case can be made for establishing equal divorce
rights by taking away the male’s extra-judicial rights of repudiation and
equalizing the option to exercise divorce by requiring that all divorce
suits be subject to the courts. Qur’anic support for this arrangement
may be found in the Qur’an’s *“Arbitration Verse.”’26

) In addition, based on Qur’anic values, arguments for the restriction
and even the prohibition of polygamy are also ,possible. The Qur’an
had introduced reforms in pre-Islamic Arabian practice by limiting the
number of wives permitted a man to four, but even this permission was
contingent upon the just treatment of each wife: *“Marry women of your
choice, two, three or four. But if ye fear ye shall not be able to deal
justly (with them) then only one.” (Qur’anlV:3). Takinginto considera-
tion the social situation in which this verse was written, namely the time
following the battle of Uhud, 3/625 which had caused the deaths of a
substantial percentage of Muslim men and thus numerous unprotected
widows and children, an argument could be made that the social context
of these Qur'dnic times made it difficult to go beyond the limitation of
four wives. Thus, one could still conclude that the ideal of the Qur'an,
as seen in the Qur'dnic value of impartiality, is monogamy.27 Therefore,
“the Qur’dnic value of ‘“‘equal justice” for each wife can be used as the cri-
terion for restricting polygamy. In order to create a legal regulation re-
flecting this value, a married man wishing to take another wife might be
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required to demonstrate to the courts his ability to treat his wives equally
in terms of finances and in love and affection. ’

Moving even further, the absolute prohibition of polygamy may
be based -on the requirement of impartiality and the impossibility of its
full realization today. Qur'dnic support for this“contention is also avail-
able. In addition to Qur'dn IV: 3, a corollary verse states: “Ye are never
able to be fair and just as between women, even if it is your ardent desire.”
(Qur’an IV: 129) Therefore, an Islamic defense of the above legal changes
in divorce and polygamy could be based upon the argument that a necessary
continuation of the task of Muslim jurisprudence is to insure that the laws
of figh fully express Qur'anic values.28 In effect, then, these reforms may
be viewed as taking those Qur'dnic values which traditionally had been
regarded as moral exhortations for the Muslims’ personal conscience and
assuring their realization by incorporating them as legal conditions.

The Sunnsh of the Prophet

As has already been indicated in examples of hadiths regarding
marriage and divorce, an axiological approach can also be validly applied
to the second material source of law — the Sunnah of the Prophet. The
sunnah also provided those Istamic values which permeated the develop-
ment of classical legal theory. To focus once more on-these ideals, free-
ing them where necessary from the limitations of specific details. which
reflect the space-time context of early Islamic society, would enable the
reapplication of these sunnah values in contemporary Muslim society.

The validity of this method is justified by an appreciation of the
histarical development of sunnah and hadith. Twentieth cenfury scholar-
ship has, in fact, demonstrated that the development of Islamic jurispru-
dence in general and sunnah in particular was a much more dynamic and
creative process than classical theory would suggest. Indeed, at the
centre of the creation of Muslim law by jurists and gddls was the applica-
tion of Islamic values to the concrete social situations facing the community
on a wider scale than had ever been imagined. Thus, a more accurate hist-
orical view provides a corrective for misconceptions regarding the forma-
tion and nature of Islamic law. This results, as will be seen, in a rationale
or methodology more conducive to Muslim family law reform.

, ' Although’ the classical theory of sunnah and lzadlih has predomi-
"nated up until modern times, twentieth century Orientalist scholarship
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has questioned the authenticity of the Prophetic Sunnah. Drawing on
the investigations of I. Goldziher, D.S. Margoliouth and C.S. Hurgronje,29
Joseph Schacht in his Origins of Muhammadar: Jurisprudence concluded
that the bulk of the Prophetic Sunnah could not be considered authentic
in the classical sensc.30 Schacht’s study led him to believe that very little
information about the Prophet, outside of the Qur’'an, was handed down
from thé past. He maintained that what is called Sunnah of the Prophet
is not the words and deeds of the Prophet, but apocryphal material i.e.
the “living tradition of the ancient schools of law” which originated from
customary practice and individual reasoning and was back-projected in
the second/eighth century to a more authoritative source: first the Succes-
sors, then the Companions and finally to the Prophet himself.3!

Schacht's thesis, then, is that the term Sunnah of the Prophet actually
developed for the first time in the second/eighth century under the influence
of the Traditionalist Movement and the aegis of al-Shifi‘l who was the
first major jurist to limit the term sunnah to the verified Sunnah of the
Prophet, i.e., his model behaviour. Thus, Schacht maintains, the use of
this term actually gave legal authority to later customary practices and
traditions. - Therefore, he claims, what is called Sunnah of the Prophet
is not a reliable source of Prophetic norms. -

Schacht further held that Because al-Shifi‘l had won great status
for the Sunnah of the Prophet as a matgrial source of law, he had essentially
excluded those traditions of the early schools that many believed were true
manifestations of the Prophetic Sunnah. As a result, many jurists re-
cognized the need to justify and authenticate those traditions they favoured.
Thus, the 50-year period following Shafi‘I’s death witnessed a sudden
'burgeoning' of stories’ (hadith) about the Prophet’s actions which came
about in one of two ways: first, by the original creation of new hadiths
which were actually contemporary interpretations about what the Prophet
would have said or done about some problem, or, second, by the pro-
jection of sunnahs originating from the Companions or Successors back
to the most authoritative source, the Prophet himself.32 On the basis of
his research, Schacht finds evidence of legal traditions going back only
to 100/722 and not as traditionally maintained, to the time of the Pro-
phet.33 ‘

The central problem that Schacht’s thesis seems to have created for
Islamic jurisprudence involved the normativeness of the Sunnah and thus
its rel‘ability as a source of law. However, upon closer examination, one
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realizes that the findings of Schacht, if correctly understood, present a
dynamic picture of the development of Islamic law which demonstrates
the viability of the sources of Muslim jurisprudence in developing an effec-
tive methodology for change.

Much of the misunderstanding about sunnah results from its long
and various usage in history. The original meaning of the base root
of the word, sanna, is “to open or pave a road, to introduce or set an
example.” The secondary meaning is “to follow.”34 Sunnah in the
sense of first introducing a precedent and second following that precedent
was used even in pre-Islamic times. Labld b. Rabl‘ah in his famous Mu‘al-
laqah says ‘‘(He) comes from a tribe for whom their ‘ancestors have left
a normative behaviour; every people has its Sunnah and its originator.”3$

Thus, sunnah in pre-Islamic times referred to the customary practice
of the people. However, with the advent of Islam, while some pre-
Islamic customs were rejected, most continued — some reformed, some
supplemented, and others approved either expressly or tacitly, so that in
any case, as Ahmad Hasan observes, all bear the *‘hallmark of the Pro-
phetic sanction.”36 Thus they could never again be merely the customs
of pre-Islamic days because tribal practices and beliefs (i.e. customs)
had been modified by the Qur'an and by the example of the Prophet.
In addition Muhammad’s judgment’s attitudes and conduct revealed
Qur’anic values in concrete form as he lived daily in the community. This
concrete revelation set new precedents to be followed—the Prophetic
Sunnah. These precedents were acted upon and further developed as
future gencrations set their own examples or sunnahs. It is in this sense
that Aba Yasuf in his Kita@b al-Khardj (chapter on Sadagat) asks the Caliph
Hariin al-Rashid “to introduce some good sunnahs.’’37 The values.of
the Prophetic Sunnah permeated early Muslim society both in themselves
(i.e. Muslim works and deeds) and as ideals in light of which new practices
were judged and either accepted or rejected. '

But just how the reality of the Sunnah of the Prophet had been
operating through the early genertions must yet be explained. As has
been said, the term “‘sunnah” has been used throughout history to. des-
cribe a number of phenomena. Thus far, we have discussed the meanings
or usages of the term sunnah as precedents established by the ancestors
in pre-Islamic Arabia as well as the Prophetic Sunnah or Muhammad’s
ideal conduct that superseded and modified the pre-Islamic customs. This
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‘Jed to the sunnah or exemplary behaviour of the earliest genertions (the
Cempanions) in the Islamic community, the behaviour that grew out
of the precedents set by the Prophet. To this list, for further clarification,
we must add the sunnah of the next generation, the Successors, which con-
sisted of their interpretations of law based on the living tradition of the
earlier generations and the hadith. In addition, the interpretations of
early jurists in this period who reasoned on the basis of Sunnah differed.
Disagreement about which incidents in the Prophet’s life were more
'significant to a certain problem and their application naturally led to
regional interpretation, and so regional sunnah developed. All, however,
were ultimately based on Prophetic Sunnah.

A significant point to remember is the fact that in early thought
Sunnah of the Prophet was far from being differentiated from the sunnahs
that followed, the sunnahs of the Companions or of the Successors. People
who believed that they were following the Islamic norm would naturally
equate the Prophet’s Sunnah with their own. Thus, for example, the early
Madinese community viewed itself as the community of the Prophet, hav-
ing lived directly under the Prophet and his Companions. Quite naturally,
they would equate their way of life with the Sumnah of the Prophet and
would never have occasion to draw distinctions. :

Throughout carly history Prophetic Sunnah served as the ,point
of reference for Companions, and through their example, for the Succes-
sors who followed. The admissibility of an action was judged in the light
of the Prophetic ideal, sunnah values. This understanding of Prophetic
Sunnah, while it adds a more dynamic and creative dimension to the theory
developed by medieval Muslim scholars, comes to the same conclusion
in its emphasis on the importance of sunnah as a material source of law.
The normativeness of sunnah as a source of Islamic values rcmains. while

a more historical and developmental understanding emerges.

‘ Like the traditional understanding of Prophetic Sunnah. the classxcal
idea of hadith literature as bonafide reports that convey the Prophet’s
Sunnah, has been the subject of considerable controversy. Modern Orien-
talist scholarship, following its theory regarding the development of Sunnah,
has maintained that most, if not all, of the traditions ascribed to the Prophet
were actually written much later and therefore; lack authenticity. In
fact, this analysis of hadith leads to the question-of whether the Traditionists
regarded the hadith as strictly historical. Many hadiths themselves seem
to almost openly admit the formulation of new traditions. Consider,
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for example, the tradition in which the Prophet says: ‘““‘Sayings attributed
to me which agree with the Qur’an go back to me whether I actually said
them or not,” or the hadith in which the Prophet says, “whatever of good
saying there be, I can be taken to have said it.”’38

These hadiths and many others evidence concern not for strict his-
toricity but rather for sound interpretation of Qur'anic norms. In keep-
ing with this line of thought, Fazlur Rahman calls the hadith “‘the Sunnah
Ijtihad of the first generations of Muslims,”39 or in another place, a “‘gigan-
tic and monumental commentary on the Prophet by the early community”
which “constitutes an epitome of the wisdom of Classical Muslims.’40

Thus, despite the lack of historicity (in its strictest sense) of some
hadith, they still represent the Prophet-directed vehicle for the sound inter-
pretation and application of Qur'dnic norms. As such, they providea
rich source of Islamic values as lived and realized by the early community.
As H.A.R. Gibb has observed:

study of the hadith is not confined to determining how
far it represents the authentic teaching and practice of Muhammad
and the primitive Madinan community. It serves also as a mirror
in which the growth and development of Islam as a way of life and
of the larger Islamic community are most truly reflected.4!

In conclusion, while the result of twentieth century critical studies
does render an interpretation of the historical development of sunnah
and hadith which differs from the classical theory, yet this does not con-
stitute a threat to Islam. Rather, a reinterpretation of the formation and
nature of Islamic jurisprudence emerges. The result is a dynamic picture
of the ongoing process of Islamization which is reflected in the hadith
collections of the Sunnah of the Prophet. This same traditional methodo-
logy (i.e. as newly understood) presents a viable method for contemporary
legal reform. That process which was essentially formulated to meet the
needs of the classical period and was unfortunately “frozen” by the “closing
of the door of ijtihdd” and ascendancy of taqlid can now be continued once
more. An integral part of this new attempt at Islamization can be the
employment of the traditional method of ensuring that legal reforms
be formulated in light of Qur’anic-Sunnah values.

Jjtihad, Ra’y and Qiyas

In addition to the two material sources of Islamic law, the Qur’an
and Sunnah, the classical sources (usil al-figh) included giyas and ijma-.
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As with the textual sources, the fuller historical persepctive available today
enhances their viability as mechanisms for contemporary legal reform by
showing their original dynamic nature which had long been forgotten.

As we study the development and usage of giyds, we must place it
within the general context of the development of ijtihdd, of which it is a’
part. Jjtihad means “self-exertion,” to exert oneself in understanding and
interpreting the Sharl'ah. During the period of the early development
of Islamic Law (the late Umayyad Period), the ijtihdd was ijtihad al-ra’y.
the exercise of *“‘opinion” by the ecarly gddls (judges).

Ra’y meant “... the calm formulation of a (sound) opinion in
contradistinction to hgwa meaning a rash opinion formed under the
influence of passion or prejudice.”42 The history of Islamic law shows
that ra’y played an important role in the decisions of the early gadls and
the functioning of the ancient schools of law. The task of the early qddis
was the application of local law. Basing themselves on the customs of
their local as well as Qur'anic norms and available Sunnah, the gadrs
would render their opinion via legal decisions. Thus, the legal decisions
of the courts were almost totally dependent upon the personal discretion
of each gadi both as to his understanding of local law as well as the extent
of his application of Qur’'dnic norms.

Ra’y also played an important role in the early development of the
ancient schools of law during the early second/eighth century; ra’y is
especially associated with the schools of Iraq. Critical of many of the
legal practices of Umayyad courts, pious Muslims began to revizw exist-
ing legal practice in the light of Qur’dnic norms. This process of syste-
matic Islamization of local law reccived a special impctus and official sanc-
tion when the ‘Abbasids came to power in 750 A.D. The jurists of the
early law schools also cmpolyed ra’y in the formulation of new rules.
Finding themsclves a century after the Praphet in a socio-economic situa-
tion quite different from that of seventh century Arabia, often the task of
the Iraqians involved the formulation of Islamic solutions for new problems.
Thus, reason was employed to extend divine prescriptions to novel situa-
tions. In time, the Iragian use of discretion became progressively more
systematic and disciplined by the use of giyds, analogical fcasoning.

Throughout the dynamic processes described above, the major
activity which emerges is reason’s application of Shari‘ah values derived
from the Qur'dn and Swnnah. These were a determining factor in gadi

This content downloaded from 195.34.79.79 on Wed, 18 Jun 2014 10:24:38 AM
All use subject to JSTOR Terms and Conditions



http://www.jstor.org/page/info/about/policies/terms.jsp

MUSLIM FAMILY LAW REFORM 35

decisions, and most importantly, constituted the ultimate standard for the
process of Islamization undertaken by the ancient schools of law. Fur-
thermore, Sharl‘ah values continued to occupy a central role in the drafting
of Islamic solutions for newly encountered problems: first, in the use of
ra’y and even more consistently and systematically, with the develop-
ment of giyds (ijtihdd al-qiyas). The role of Shari‘ah values in the process
of giyas has aptly been summarized by K. FarikI in this way:

. qiyas is.the'deduction, from a sharl‘ah principle, of the
hukm, or sharl‘ah value, applicable to a new problem.43

Istihsin and Istislah

The use of reason, in fact, stretched beyond the ijtihad al-qiyas
which came to be the only form recognized by classical theory, for Islamic
jurisprudence was concerned with insuring the Qur‘dnic emphasis upon
human welfare, justice and equity.44 Some means had to be provided
to guarantee that if the letter of the law arrived at through giyds resulted
in a harsh or rigid conclusion, the spirit of the law could be restored.
This was done through the following forms of ijtihad: istishab (presump-
tion of continuity), istihsdn (juristic preference), and istislah (public interest).
The latter ‘principles seem best-suited for contemporary legal reforms for
they provide a greater scope for the exercise of ijtihdd and clearly put into
perspective the ends of law. Istihsan and istislah would provide the prin-
“ciples for legal adaptation and change through judicial and legislative
means, respectively. Istihsan is a principle associated especially with the
Hanafischool. It was used to achieve equity when strict analogical reason-
ing (qiyds) led to an unnecessarily harsh or rigid result. Proponents of
this principle could cite the Qur’an to support their position:

“Those who listen to the Word and follow the best (ahsanahu)
meaning in it: These are the ones whom God has guided and those
are the ones endowed with understanding.” (Qur'dn, XXXIX:18).

The employment of this principle by justices in courts of law can
do much to facilitate the equitable application of Islamic law to the needs
of Muslims. For all practical purpdses, such an application has existed
in one area of the Muslim world — India-Pakistan. Here the justices,
while acknowledging their obligation to apply Islamic law in family law
cases, have asserted their right to depart from the letter of the law where
justice and equity warrant.
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An example of the possible use of istihsdn by the courts occurs in
custody and maintenance cases. Islamic law sets down rather precise
prescriptions regarding the custody and maintenance of a child. However,
the presumption is that the welfare of children is always in the custody of
the prescribed relatives. For example, the law prescribes that a girl should
remain with her mother until puberty, at which time she goes to the custody
of her father. But what if either parent is an unfit guardian? The re-
cognition of a judge’s right to exercise istihsan in custody cases insures
equity by allowing the welfare of the minor to prevail over the letter of the
law.

The employment of the Maliki principle of istislah as a source of
contemporary legal reform has been championed by Muhammad ‘Abduh
and his follower, Muhammad Rashid Rida4s and their Salafiyyah move-
ment.46 The traditional Maliki position was that mu‘amalat (social rela-
tions) regulations of the Qur'én and Sumnah had rational connotations
-and that God’s purpose in revealing them was the promotion of human
welfare. Thus, a jurist should select an interpretation which best accorded
with the public interest (maslahah).

‘Abduh and Rida extended this concept so that where social needs,
were not covered by specific Shari‘ah texts, a jurist using his reason might
interpret the law in light of the public interest. The result was a method
(istislah) by which Islamic law might continuously and comprehcnswely
be adapted to changing societal needs.

Istislah can function today in two instances: first, when conclusions
arrived at through giyds seem contrary to public interest; second, where
a social need exists and the interest involved has not been covered by any
specific Sharl‘ah texts. This latter usage would be the more prevalent in
modern Muslim law reform. Therefore, the intorduction of legislation
would be possible provided such legislation is in the public interest and
in harmony with the spirit of the Shari‘ah. i.e., Shari‘ah values. The result
is a comprehensive methodology for reform which provides the recogni-

“tion of the sociological dimension of law as well as.its Islamic valuational

or axiological character. While this approach differs somewhat from
classical jurisprudence (law as the product of the Qur'dn and Sunnah
texts and analogical deductions, based on these texts), it is, in fact, more
in accord with the actual history of Islamic law in which historical and
-sociological -influences played an important role.
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One result of this use of istislah is a greater emphasis on the pro-
bability of law rather than its infallibility. The greater recognition of the
use of reason, in determining the more equitable solution in light of public
interest and its concordance with Sharf‘ah values, underccores the time-
space limitations of the substantive laws of figh.

The employment of istis/ah as outlined above would resolve a juristic
difficulty caused by the position of Pakistani reformers on the Commission
of 1955. Their advocacy of a right to ijtihdd based solely on social need
and the lack of a Qur’anic injunction against it failed to call forth any
Islamic rationale. However, the same results could be achieved by the

-advocacy of the principle of istisiah. Its use would result in the more
positive emphasis of looking to the revealed texts for Shari‘ah values to sup-
port the legislation rather than the negative criterion of lack of Qur'anic
injunction. In addition, use of the criterion of public welfare means re-
cognition that should the interests of the community necessitate change,
the law can adapt itself. The result would be a truly dynamic and com-
prehensive law.

The Egyptian reform that sought to protect the rights of orphaned
grandchildren of the deceased,4? provides another good illustration of the
possible use of istislah. In drafting their reform legislation, Egyptian
reformers took a circuitous route and avoided a direct change in the law
of inheritance. Since they could find no traditional authority to ostensibly
follow, they indirectly provided for orphaned grandchildren by introduc-
ing the concept of “obligatory bequest” in the law of testamentary dis-
position. '

However, a more direct reform in the law of inheritance itself could
have been achieved by a twofold argument which satisfied the two criteria
for the exercise of istislah, i.e., public welfare and consonance with the spirit
of the Qur’an. First, the general welfare of Muslim society requires the
rectificaton of this deficiency in the law of inheritance so that the rights of
orphaned grandchildren are protected. Second, such a change is in har-
mony with the spirit of the Qur'an in which the welfare of orphans is a
prominent theme.48 In addition, the general intent of the Qur'an regard-
ing ‘inheritance is to protect inheritance rights, as witnessed by the “in-
heritance verses,”4% and not to deprive someone of his share.

Ijma*

Becauée of ‘its role in closing the door of ijtihad, ijma‘ has often
been associated with the stagnation of taglid. Such an understanding can
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be deceptive if ijma* is. understood as an unchanging Islamic institution
from earliest times. In fact, the concept of ijmd‘ enjoyed a complex his-
tory of formulation, best characterized as a living creative process.

The earliest stage of ijma‘ was that of the period immediately after
the Prophet when almost every Muslim had been a “Companion” of the
Prophet. During this time, ijma‘ functioned not as a conscious concept
but rather as the agreed-upon practice of the Muslim community living
in accordance with the Qur'dn and the example of the Prophct; This
same situation held true for the next two generations, that of the *“Suc-
cessors” i.e. the tabiin (Companions’ children) and the tabi‘t al-tabi‘in
(Companions’ children’s children). '

With the passage of tiine, the community grew and spread geogra-
phically. Muslims increasingly found themselves in new social situations
faced with many new problems. It was during this period that the early

“law schools developed and that ijma‘ as a formal legal principle emerged.
Political and juristic jJeaders of the early communitics in Madinah, Iraq,
- Syria etc. exercised ijtihad in light of Qur’anic values to determine new

modes of action. The agreed-upon practice of these leaders (imdms)
constituted the ijma‘ al-a’immah, i.c. the cnosensus of the leaders. Early
ijma’‘, then, provided the Muslim community with a living instrument for
revision and growth in the creation of fresh law to fit changing times.
Thus, in the ancient schools of law, the relationship between ijrihdd and
ijma‘ was an ongoing dynamic process, moving from individual opinion
to community approval to accepted practice, to difference of opinion if
conditions changed, and therefore to reinterpretation of ijtihad, and ijma’

again.

Thus, ijma‘ contributed to the great diversity of interpretation and
doctrine in the Muslim community, a diversity which, inevitably clashed
with the strong Hadith Movement in the second/eighth century,0 with its
successful drive for uniformity both in the sources of law and in the sub-
stantive law itself. The more regional ijmd’ practiced by the early schools
(i.e. ijma‘ ala’immah) was strongly condemned by al-Shafi'l who had
recognized only the consensus of the entire Muslim community as valid, and
thus insistently told the differing schools that they did not have agreement
(ijma‘) but rather disagreement (iftirag). Al-Shafi‘I's conception of ijjma’
is radically different from that of the early schools. For them, ijma‘ was
not al-Shafi‘'I's theoretical and, practically speaking, unworkable source
of law which required a total (100%) agreement of all Muslims. The
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ijma’ of the early schools, linked as it was with jjtikdd in a- dynamic dialec-
tical process, provided a powerful means for the adaptation of law to chang-
ing circumstances. But with the increasing power of the Ahl al-Hadith
and the consequent rejection of original interpretations of the law through
ijtihad, the organic inter-relationship of the two was severed and ijma’
was isolated. No longer in dynamic tension with fresh ijtihad, it became
a principle of rigid approval which, once made, was now considered forever
binding.

In the final classical theory of Islamic law, established in the fourth/
tenth century, the agreed-upon doctrines of the schools were consi-
dered fixed, unchangeable. Henceforth, jurists were to practice taqlid
and follow the established principles of their individual schools. Thus
the “closing of the door of ijtihad” in the medieval period, which had its
authoritative basis in the consensus of the scholars of the time, was the
prime cause for the general loss of dynamism.

A noteworthy exception in this process of legal stagnation was al-
Ghazzali (d. 505/1111). He recognized the consensus of the ‘ulama’
(ijma‘al-‘ulama@’) of a generation as a source of law and thus continued to
acknowledge the possibility of a living consensus. However, the process
of legal stagnation was not to be reversed. Under the impact of the
Mongol invasions of the seventh/thirteenth century and their threat to the
survival of the Muslim community, the ‘wulama”s agreement that ijma’
consisted solely in the ijmad‘ of the past was solidified. Thus, with finality,
the door of ijtihad was closed and remained closed until modern times.5!

Modernist Muslim thought has sough to restore ijmd’ to its rightful
place and thus re-establish the dynamic dialectic of the ijtihdd-ijma‘ rela-
tionship. Muhammad ‘Abduh, the *Father of Muslim Modernism,”
who was a strong advocate of the role of reason and thus the right of
ijtihad, viewed ijmd‘ as a consensus of reason which can reasonably be
presumed free from error.52 However, ‘Abduh’s concept of ijma‘ is less
dogmatic than the traditional notion. His idea of freedom from error is
more the presumption of a reasonable possibility, where the agreement of
a generation’s most learned (mujtahidin) is obtained, than of an absolute
infallibility.53 Thus, for example ‘Abduh recognized the right of future
generations, in view of changed circumstances, to reinterpret figh regula-
tions. In this way, the dynamic relationship between reason (ijtihad)
and ijma‘ as collective reason or a consensus of reason is restored.
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Many modernists follow ‘Abduh’s position vis a vis ijma‘ and the
question of its infallibility. In essence, no denial of the value and binding
power of ijma‘ exists relative to the generation in which it occurred. For
indeed, the function of ijma‘ is to serve as a brake and a safeguard on
individual subjective ijtihad (which by itself is no more than fallible con-
jecture (zann) and to either reject it as erroneous or approve it as appli-
cable for Muslim society. The concept of ijma‘ that modernists reject is
an unlimited or absolute infallibility which denies that such an ijma‘is
open to question and change in future generations as societal circumstances
change.54

Among reformers in the Indian subcontinent, a progressive reinter-
pretation of ijma‘ has occurred in an attempt to adapt it to the needs of
contemporary Muslim society. Ameer ‘Ali (1849-1928) had advocated
the broadening of the notion of ijma‘ beyond the classical limitation to the
learned ‘wlama’) and its incorporation within the constitutional govern-
ment of a modern state.55 This general notion has become progressively
more developed in the writings of Pakistani reformers such as Muhammad
Igbal (1875-1938), considered by many to be the most outstanding twen-
tieth century modernist of India-Pakistan, and Kemal Fariki, a contem-
porary Muslim legal scholar.

Igbal described iima“ as “‘perhaps the most important legal notion
in Islam.”s6 He recommended the transferral of ijtihad ‘‘from individual
representatives of schools to a Muslim legislative assembly... 57 Thus
the ijma‘ of the community would be equated with the consensus of the
legislatures of modern Muslim states.

Fariiki takes Iqgbal’s ideas and develops them even further for some
very basic and specific questions exist. In what sense are legislators
qualified to exercise ijtihad for the community? By traditional standards,
many, if not most of the legislators would lack the qualifications of a
mujtahid. Furthermore, what percentage of the vote of a legislature would
constitute an ijma‘? And finally, in modern times, how can the consensus
of a national legislature be equated with the consensus of the ummah
of which Pakistan is only a part?

Farak? answers these in the following way: first, in an age of specia-
lization, the possibility of an individual possessing all the qualifications of
a mujtahid seems doubtful. Therefore, an alternative possibility would

be a “collective group of mujtahidiin who are specialists in the required
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fields.s8 Besides the ‘ulama’, scholars in other fields related to social
and legal change such as sociology and economics would be included
because of the bearing of their respective disciplines on law reform. This
Ijma‘ Committee would be elected by an electoral college selected by
popular vote. The committee would be charged with deciding the admissi-
bility of legal drafts. The emphasis, therefore, would be shifted from the
great mujtahid of a specific law school to a collective ijtihad exercised not
retrospectively but prospectively.5?

Secondly, Fariki points out that the percentage for an ijma* should
represent “‘the great ‘majority” (75 %) and not merely a *“bare majority,”
(51%)80 and finally, he would regard the ijma’ of Pikistan as a loeal ijma’,
binding on the community, and would leave the question of the relation-
ship of different local ijma‘ decisions to the ijma‘ of the entire Muslim
community to future resolution.6!

What emerges from these suggestions by Fariiki isa reinterpretation
of ijma‘, and one which is signiﬁcant'ly.diﬂ'crent from that of traditional
Islam. - Indeed, the transition from a retrospective to a prospective ijma’
involves a substantial reinterpretation. The change is so radical in
comparison to the traditional (retrospective) understanding of ijma‘
that besides the ideational question regarding the propriety of any longer
calling it'ijma‘, from a practical point of view, its acceptance by the majority
of Muslims seems very doubtful. Iqbal’s first suggsetions regarding ijma’
occurred over 40 years ago and Fariki's refinements were expressed over
-12 years ago and yet neither concept of ijma‘ has been 1mplemented within
Pakistan. From a traditional point of view, it might be said that their
ijtihad has failed to survive the test of the ijma‘ of the community.

Effective change need not necessitate this totai reorientation of
ijmd’ . The main suggestions of Iqbal regarding the transfer of ijrihdd
to a legislature and of Fariiki concerning the mechanics of this legislating
ijtihad can be used productively for dynamic legal changes to meet societal
needs. At the same time, the difficulties which their method raises can
be circumvented by equating the resulting social lcglslauon with a collec-
tive ijtihad alone and not ijma’. Thus, FarikP’s Ijma’ Committee might
be viewed more properly as an.Jjtihad Committee and the legislation drafted
and enacted as a collective ijtihad. While the particular forum for ‘ulama’
and other specialists’ input might vary, the recognition of resultant legisla-
tion as a collective ijtikad is sound. It is at this point that the dynamic
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relationship of ijtihdd and ijmad‘ can be restored.

A reisospeciive yma’ provides the test of time and community ex-
perience which an ijrihdd must undergo in order that its long-range value
be accepted by the community. If the new legislation does not survive
‘the‘qucstfqning and debate within the community, it will be repealed and
replaced:  In contrast, should it survive this test, then its recognition will
be established. However, it is importnt to note that even thi§ fresh
ijma’ may in the future be subject to renewed ijtihdd as the dialectical
process continues.

An tllustration will serve to clarify this process and its importance.
The question of polygamy has been a major issue in twentieth century
‘Muslim family law reform. Reformers in Egypt and Pakistan (as in most
Muslim countries) have attempted to restrict the exercise of polygamy
through legislation based on their interpretation of Qur’anic values which
conclude that monogamy is the Qur’anic ideal and thus should be the
comimunity norm. The reform called for would constitute a significant
departure from traditional Muslim social and legal practice. Furthermore,
it means serious change affecting husbands, wives and children. There-
fore, the acceptance of monogamy as a long-range religious norm must
be approached cautiously. To-equate a legislative change enacted at a
particular point in history by a single act of a legislative group with the
ijma’ of the community is a drastic step. The passage of such legislation
may be due to fortuitous circumstances in which a strong minority legis-
lates a position repugnant to the majority. Such reform legislation may
be repealed soon afterwards, or simply ignored by the majority of the
‘population. Equating such an activity with ijma‘ would reduce jt to a
meaningless concept ' '

Historically, it is possibie to vicw the question of polygamy vis a
vis monogamy in the contemporary Muslim world as a juncture in the
ijtihdd-ijmg‘ dialectic. Throughout the twentieth century, reformers
have called for change. This became concretized in draft legislation such
as that submitted to and approved by the Egyptian Cabinet in 1927 but
vetoed by King Fudd. In 1953 Article 17 of the Syrian Law of Personal
Status enacted the first law restricting polygamy. Since then other
countries such as Pakistan have passed similar legislation. However,
the most sweeping legislation occurred in 1957 when Article 18 of the
Tunisian Law of Personal Status decreed that *“polygamy is prohibited 62
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The debate regarding polygamy versus monogamy in the Muslim
world' today continues. Personal as ‘well as collective (legislative) ijtihad
has offered two basic positions — restriction of polygamy or prohibition
of polygamy. These are juxtaposed to the traditional ijma‘ supporting
the right of polygamy. Out of this protracted debate, the trend seems to
be leading toward a new ijma’ in the near future.

Custom$ 3

In seeking an Islamic rationale for contemporary legal reforms,
besides the official sources of Islamic jurisprudence, there are “‘extraneous
sources” (from the classical viewpoint) which nevertheless have in fact
contributed significantly to substantive law. By far the most important
of these is customary practice. . A study of the role of custom provides a
fuller picture of the sources of the material content of law, helps to explain
the existence of certain attitudes more evident in classical family law, and
again underscores the creative and dynamic historical process which pro-
duced Islamic law.

* Although not officially and theoretically recognized, customary law
played a key role in the development of Islamic law. Custom (‘adah,
‘urf) in pre-Islamnc Arabla, as in many eagly traditional societies, served as
law. For the majority of the Arabs — the Bedouins and the minority
sedentary populations who inhabited towns such as Mecca and Madinah —
custom, the body of unwritten rules which had been developed and passed
down through the generations, provided the positive laws of their. society.
Normative legal custom constituted the sunnah (path or way) of the tribe.

The advent of Islam signalled a profound and radical change in
Arabian society. - Yet, while recognizing the introduction of new beliefs,
regulations and institutions, a good deal of the Islamic way consisted of a
reform of existing customs and a continuance of that which was not in need
of specific reform. Thus, customs which were not in conflict with Qur’anic
or Sunnah texts, or were not deemed contrary to the spifit of the Shari‘ah,
became part of the content of figh. There are numerous ways in which
custom became incorporated into Islamic law, among them, the procedures
of the gadls (judges), the content of traditions (hadith), the Malikite regard
for the ijma‘ of Medina, and the fatwas of the muftis. In the early courts
of the Umayyad and early ‘Abbasid periods, gddls in rendering a decision
would look to the Qur’dn and Sunnah for guidance, but where no relevant
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 texts were found, they would then resort to the custom of their community.
An example from the sphere of family law is the division of-dower (mahr).
The practice was to separate the dower into two parts, the first paid imme
diately, the other deferred usually until the ending of the marriage. In
situations in which the proportionate amounts had not been stipulated in
the contract, the aliotment was usually determined on the basis of local cus-
tom following thc maxim “Custom ranks as a stipulation.”64 This same
maxim has been recognized in modern times in the Majallahés (Ottoman .
Civil Code): *“A matter recognized by custom is regarded as if stipulated
by agreement.” (Article 43)66

A second avenue for the entrance of custom into Islamic law is the
tradition (hadith) literature. Following the usual classification of the
Sunnah — al-sunnah al-qawliyah, sayings of the Prophet, al-sunnah al-fi liyah,
his deeds, and al-sunnah al-tagririyah, it is this last category, comprising
actions performed in the presence of the Prophet without his disap-
proval, which as F.B. Tyabjl says, ‘... must obviously represent largely
the original customs and usages of the pre-Islamic Arabs.67

The ijma‘ of Malik, which was restricted to that of the Madinan
community, is indicative of another historical source for custom. Where
no explicit text existed, the customs of the Madinese were regarded as a legal
source. Besides the importance of the Prophet’s community, this Maliki
- concept also reflects the early tendency for the ijma‘to be a local geographi-
cal consensus (the ijma‘ of Kiifah, Basra, or Madinah) which became the
sunnah, ideal pattern of behaviour of each local school. For example,
the HanafT doctrine of marriage equality (kafd’'ah) which required that the
husband be the equal of his wife in a number of respects, among them
lineage, financial standing and profession, is peculair to the Hanaf1 school
‘and reflects the practice of a more socially-stratified society than Madinah,
indeed, of society in which class consciousness had been present through-
out a millennium of Perstan history.68

A final historical source for the incorporation of custom in law was
the fatwds (opinions) of muftis (legal consultants). A fatwa is an opinion
on a point of law rendered by a mufti in response to a question sub-
mitted to him by a private individual or by a gadl. The need for the office
of mufti existed from the earliest period of legal-development. Due to the
phenomenal expansion of Islam, the Islamic community found itself mingl-
ing with new cultures, novel ideas and new problems. Thus, there were
myriad occasions necessitating refrence to competent legal scholars.. As:
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law developed and became increasingly complex, these legal specialists
became increasingly important. Where a specific revealed text did not
provide an answer to the legal problem before them, muftis adopted or
modified customs of the day in light of Shari‘ah values. As the times and
their customs changed, so too might the substance of the farwa. As S.
Mahmasanl points out: '

Examples of changing fatwas and rules with regard to positive legal

- matters are beyond calculation. These included what later Hanafi
jurists observed, namely that the founders of the schools had based
many of their fatwds upon customs prevalent in their days, so that
if those customs had been different their fatwdis would have been
different also.69

Although the function of the mufti was essentially private, and so a farwd
was not legally binding, yet it could be utilized by a gadi and incorporated
in his decision.  More importantly, when a fatwa issued by a mufti on
a new problem became recognized by the ijma‘ of the scholars of a school,
it was incorporated in the handbooks of the school.70 Finally, compila-
tions of the responses of noted mufiis came to be reckoned among the
important authoritative legal references complementing the standard
Shari‘ah manuals.

‘Although not officially recognized by classical theory, customary
practice, then, did form a substantial part of Islamic law. This realization
should assist reformers in three ways. First, it underscores the extent to
which custom did contribute to the body of substantive law and so the in-
clusion of modern social standards or customs can be viewed as consistent
with the manner in which law had been formulated to meet particular social -
needs in the past. Sceond, it demonstrates the process of Islamization of
this customary law and therefore lays the foundation and provides the
method for the replacing of old customs with newly Islamized customs
appropriate to changed social situations. Third, it emphasizes the extent
to which figh was influenced by fallible and mutable human understanding
both in its content (since custom is the non-revelational product of a human
society) and method (the reason of the gadls, muftis, and jurists of the law
schools whose decisions incorporated custom in law). This makes the
distinction between Shari‘ah and figh that much clearer to all who still do
not distinguish the immutable and the sacrosanct in Islamic law from the
fallible, the particular and the human.
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Conclusion

For the first time in almost ten centuries, major changes have been
effected in Muslim family law. However, despite this movement, serious
methodological problems, affecting the long range consistency, credibility
and implementation of legal reforms exist. At the heart of this difficulty
is the question of continuity in change as movement occurs from a tradi-
tional society and its parallel family laws to the new demands of the modern
_ period. While reformers have often been satisfied with paying lip service
to the tradition as they sought to provide an Islamic facade for their legal
drafts, this approach is neither satisfactory nor necessary.

The complex origins of Islamic law, iong forgotten by the tradi-
tional picture of classical theory, have resurfaced and, if properly inter-

preted, provide a historical justification for Muslim family law reform.
More importantly, a new understanding of law’s development demonstrates
that the traditional sources (Qur’an, Sunnah, qiyas, ijma‘ and ijtihad) are
fully capable.of again providing the methods for reform.

To once more realize the divine imperative in history, the Muslim
community possesses its immutable source — the Qur’'an. Their constarit
and firm belief that this sourcebook of Islamic values is the very revealed
word of God provides Muslims with the finished categories upon which
to base their legal reform.  If Qur‘anic values are applied correctly, Muslim
society can accommodate social change in the twentieth century while it
also re-establishes its link with the history of the Islamic tradition.  Fur-
thermore, the task of reassessing the role of the Sunnah and its utilization '
in legal reform will not be a novel endeavour. Voices calling for a histo-
rical critique and re-evaluaton of the hadith have existed for over two
centuries going back to premodernist reformers such as Muhammad ‘Abd
al-Wahhab. Moreover, twentieth century Muslim scholarship has made
great strides in providing critical studies of the hadith literature. '

However, the successful implementation of the last two sources of
legal reform will provide the greatest challenge for contemporary Muslim
society in the context of socio-political problems in Muslim countries today.
The two most important variables affecting the use of ijtihdd and. ijma’
are education and governmental stability. The basic fight againstil-
literacy as well as the struggle to reform the educational systems of both
secular and religious institutions is essential. Intertwined here is the
complex problem of insuring that the educational system incorporates the.
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best of both scientific knowledge and religious values. For such an educa-
tion will be a key factor in assuring the expertise necessay for a wise exer-
cise of ijtihad by reform-minded leaders and an enlightened community
consensus (ijma‘) which keeps pace with social change.

Secondly, the political status of Muslim countries must enjoy stabi-
lity so that governmental legislation may effectively institutionalize social
change through legal reforms and consequently recast and remould social
and judicial institutions to provide for the individual and collective needs
of Muslims in a modernizing society.

The new legal and social problems existing today call for a renewal
of the early glorious history of Tslam and a continuance of the process of
Islamization. Through such a process, Muslims can again produce a law
derived from divine revelation that meets the needs of an Islamic society
in the twentieth centurny.

NOTES

For example Articles 2 and 3 of Egypt’s Law No: 25 of 1929.

2. For example, in Pakistan the use of rakhayyur in adopting Maliki law was far less
consistently followed in drafting the Dissolution of Muslim Marriages Act of 1939
than similar Egyptian legislation of 1920 and 1929. Pakistan’s law departed from
Maliki opinion regarding the scope of its definition of desertion, the length of the
maintenance period, the cumulative nature of maintenance, the detailed procedures
governing arbitration in maltreatment cases, and the form of judicial divorce.

3. Cf. also N.J. Coulson, A History of Islamic Law, (Edinburgn: Edinburgh University
Press, 1964), pp. 197 fI. for a perceptive treatment of the tunctioning of this device
in modern legal reform.

4. Article 17 of Egypt’s Law of Waqfof 1946 fused the differing positions of the Maliki
and Hanbali schools and produced a new regulation foreign to both schools.

5. Criticism has not been restricted to Muslim traditionists. Joseph Schacht, a noted
Western scholar of Islamic law, has characterized the legal method of reformers as
‘... unrestrained eclecticism.” *“Problems of Modern Islamic Legislation”, in

The Modern Middle East, ed. by Richard H. Nolte, (New York: Atherton Press,
1963), p. 190.

Subhi Mahmasini, Falsafat al-Tashri* £T Al-Islam, (Leiden: E.J. Brill, 1961), p. 39.

7. Muhammad ‘Abduh, The Theology of Unity (Risalat al-Tauhid) trans. by Ishdq
Musa‘ad and Kenneth Cragg, (London: George Allen and Unwin, 1966), p. 66.

8. Ibid., pp. 30-40.
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Muhammad Iqbal, The Reconstruction of Religious Thought in Islam (rpt., Lahore:
Sh. Muhammad Ashraf, 1971), p. 178.

Kemal Faraki, Islamic Jurisprudence (Karachi: Pakistan Publishing House, 1962),
p. 104; cf. also pp. 18-19, and. A.A.A. Fyzee, Outlines of Muhammadan Law, 3rd
ed. (New York: Oxford University Press, 1965), p. 21.

Isma‘il Ragi al-Farnqi, “Towards A New Methodology of Qur’anic Exegesis,
Islamic Studies, 1 (March, 1962), 35-52. Cf. also S. Mahmasani, “Muslims:
Decadence and Renaissance,” Muslim World, 44 (1954), 192-193 and Falsafat
al-Tashri‘, p. 109.

11a Isma‘il Ragi al-Fariqi, “Towards a New Methodology,” pp. 36-37.

12.
13.
14.

15.
16.

18.
19.

20.

21.
2.

23.
24,
25.

Coulson, A History of Islamic Law, p. 225.

Isma‘il Ragi al-Faruqi, On Arabism, ‘Urubah and Religion, (Amsterdam: Djambatan,
1962), pp. 175-176. Cf. especially I. R. al-Fariigi’s “Toward a New Methodology,”
pp. 35-52.

Naskh refers to the suppression or abrogation of one shari‘ah rule by a later one
where divergent regulations exist.

1.R. al-Fariqi, “New Methodology for Qur’anic cxegesis,” p. 39.

Unless otherwise specified, all Qur’dnic references are from The Holy Qur’dn(Text,
Translation and Commentary), ed. ‘Abdullah Yusuf ‘Ali, (Beirut: Dar al-Arabia,
1968). Cf. also Qur’dn II1: 195; IV:32;1V: 124; V: 41;24:2; 28:6.

Cf. for example, Gustave E. von Grunebaum, Medieval Islam, (Chicago: University
of Chicago Press, 1946), pp. 174-175; and A.A.A. Fyzee, A Modern Approaclx to
Islam (Bombay: Asia Publishing House, 1963), p. 103.

The Meaning of the Glorious Koran, trans. by M. Marmaduke Pickthall, (New York:
Mentor, n.d.), p. 83.

Qur’an, IV: 34. The Holy Qur'an: Text, Translation and Commentary, trans. by
‘Abdullah Yasuf ‘Ali, p. 190.

The religious obligations incumbent upon man and woman equally belong to the

‘ibadat (religious duties due God) regulations which are not subject to change. In

contrast, matters of the socio-economic sphere belong to mu‘amalat (social relations,
transactions) which are subject to change.

As cited in Muhammad ‘Abdul-Ratf, Marriage in Islam, (New York: Exposition
Press, 1972), p. 14.

As cited in M. Ma_zheniddin Siddiqi, Women in Islamn, (Lahore: Institute of Islamic
Culture, 1952), p. 78.

As cited in Siddiqi, p. 60.

Ibid., p. 80.

Unfortunately, the Qur’anic concern for women'’s rights and for her just treatment in
marriage and divorce was not directly translated into law because of the strong
influence of customary practice. Therefore, while morally (before God) a man is
bound to treat his wife justly, legally his right to divorce is unfettered and has led to
many abuses. For example, in the faldg al-bid‘ah, a disapproved but legal practice,
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a husband may legally divorce his wife instantly without stating any grounds and
without even notifying her of his action.

“If ye fear a breach between them twain, appoint (two) arbiters, one from his family,
and the other from hers; if they wish for peace, God will cause their reconciliation. ..”
(Qur’dn, 1V: 35).

Both Mubammad ‘Abduh of Egypt and Abhmad Khan of India-Pakistan have used
Qur’an, IV: 3 as an argument for monogamy as the Qur'dnic ideal.

S. Mahmaslni in writing of the reasons for the decline of Muslims underscores the
failure of some early jurists to incorporate Qur'dnic values in law as fully as posslble
“However some jurists were influenced by dominant pre-Islamic customs. .. and
declined to apply in such cases the rulings imposed by the teachings of rehmon
If they had done so, giving religious and ethical principles more consideration,
along with as much implementation in law as had been possible, their attitude would

. have been closer to the spirit of Islamic jurisprudence and teaching.” (Mabmasani,

“Muslims: Decadence and Renaissance,” Muslim World, 44 (1954), 199,

L. Goldziher, Le dogme et la loi de I’ Islam, trans., by F. Afin, (Paris: Paul Geuthner,
1920); D.S. Margoliouth, The Early Development of Mohammedanism, (London:
Williams and Norgate, 1914), pp. 65-98; C. Snouch Hurgronje, Selected Works.
of C. Snouch Hurgronje, ed. by C.H. Bousquet and Joseph Schacht, (Leiden: E.J.

Brill, 1957).

The significance of Schacht’s wews hes in the fact that he is considered by many to
be the most influential Orientalist in the field of Islamic law in the twentieth century.
He has deeply influenced Western scholarship through his long teaching career and

~his many publications on Islamic law, including the pioneering works, Origins of

Muhammadan Jurisprudence (Oxford: Oxford University Press, 1950) and Introdic-
tion to Islamic Law, (Oxford: Oxford University Press , 1964).

Joseph Schacht, Origins of Muhammadan Jurisprudence, pp. 138-176.
Ibid., p. 140.

Although some of Schacht’s findings are very helpful for more. fully understanding
the creative role of the community in the development of Islamic law, some remarks
regarding the excesses of his conclusions are necessary. To state that no tradition
goes back prior to 100/722 creafes an unwarranted vacuum in Islamic history. From
a critical academic viewpoint, to consider all badith apocryphal until they are proven
otherwise is to reverse the burden of proof. Rather, a hadith accepted for over ten
centuries should stand until proven otherwise. This sifting process, while more
laborious than Schacht’s approach, seems sounder scientifically. Secondly, the
“first century vacuum™ theory does violence to the deeply ingrained sense of tra-
dition in Arab culture which all scholars, both Muslim and Orientalist, have acknow-
ledged. As Fazlur Rahman notes: ‘“The Arabs, who memorized and handed
down poetry of their poets, sayings of their soothsayers and statements of their
judges and tribal leaders, cannot be expected to fail to notice and narrate deeds and
sayings of one whom they acknowledged as the Prophet of God.” - [Cf. Fazlur
Rahman, “Sunna and Hadith, “Islamic Studies, 1, (June, 1962), 4). And finally,
Schacht’s thesis fails to explain away the science of hadfth verification vnth its specific
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and detailed criteria for establishing authority. While no method is foolproof,
the wholesale inaccuracy that Schacht and those who follow him in this master
unfairly attribute to this Muslim science is unjustified.

According to Ibn Mang0r in his Lisdn al‘Arab as cited by Mubammad Y. Guraya,
“The Concept of the Sunnah: A Historical Study”, Islamic Studies, XI. (March;
1972), 15.

Abmad Hasan, “The Sunnah: Its Early Concept and Development.” Islamic Studies,
VII (March, 1968), 47.

Ibid., p. 49.

Rahman, *“Concepts Sunnah, Ijtibdd and Ijma‘ in the Early Period™, Islamic
Studies, 1 (1962), p. §.

Goldziher, Muslim Studies, 11, p. 56.

Rahman, “Sunnah and Hadith,” p. 13.

Ibid., p. 31.

Gibb, Mohammedanism, p. 86. Cf. also John Alden Williams, Islam, (New York:
George Braziller, 1962), p. 58.

Faraki, p. 141. Cf. also D.B. Macdonald, Development of Muslim Theology, Juris-
prudence and Constitutional Theory, (rpt; Lahore: Premier Book House, 1964), p.
86. It should also be noted that in later tenninol'ogy ra’y came to mean arbitrary
or personal opinion in contradistinction to the more disciplined giyds. ’

Faroki, p. 147.
Cf. for example, Qur'dn, VII: 29; XVI: 90; LVIII: 25.

Cf. for example, Muhammad Rashid Rid3, ed., 4/-Mandr (35 vols., Cairo: Dar
al-Manar, 1898-1935), 1V, 858-860;Yusr al-Isldm wa Usil al-Tashri' al-'Amm
(Cairo: Dar al-Mandr, 1928), p. 73 ff. '

The Salafiyyah Movement was the reform moyement initiated by Jamél al-Din al-
Afghani (1839-1897) and carried on by ‘Abduh and his disciple Rida. )

Article 16 of the Law of Testamentary Dispositions of 1946.
Cf. for example, Qur'dn, I1: 220; IV: 2, 6, 10, 127; XVII: 34,
Qur'dn, IV: 11812, 176.

A movement which arose in reaction to the ificreasing diversity of legal doctrine
within -the schools of law. In contradistinction to those jurists who claimed the
right to reason for themselves (ah/ al-ra’y), members of this movement insisted
upon the exclusive authority of the prophetic tradition (ah! al-badith).

Mahmasinl, Falsqfat al-Tashrt’, p. 93.

Al-Mandr, V, pp. 181-182.

J. Jomier, Le commentaire coranique du mandr, (Paris: Maison-neuve, 1954), p. 193.
Cf. for example, Firtki, Islamic Jurisprudence, p. 67 ff. and especially p. 156.

Ameer ‘All, The Spirit of Islam (London: Oxford University Press, 1922), pp. 251,
278-279.

Iqbal, Religious Thought in Islam, p. 173.
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Ibid., p. 174.
Far0ki, p. 87 and pp. 163-164.

Ibid., p. 83 and e;pecially pp. 153-165.

Ibid., p. 163.
Ibid., p. 157.
J.N.D. Anderson, Islamic Law in the Modern World (New York: New York Uni-

. versity Press, 1959), p. 49.

Although customary practicé and its Islamization may be treated within the section

‘on ijtihad, for the sake of clarity, separate consideration seems warranted.

Coulson, A History of Islamic Law, p. 144.

Majallah was entirely derived from Hanafi law and codified between 1869 and
1876 for use in courts of the Ottoman Empire.

As quoted in Mahmaséni, Falsafat al-Tashri’, p. 133.

F3. Tyabji, Muhammadan Law: The Personal Law of Muslims (Bombay: M.
Tripathi and Company, 1940), p. 7.

Coulson, A History of Islamic Law, p. 49.
Mahmasani, Falsafat al-Tashrl’, p. 108.
Schacht, Introduction to Islamic Law, pp. 74-7%
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