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Abstract

In the Islamic penal system, the punishments exclusively include the Hodod
(punishments), retribution, fines and Ta'zirat, according to the principles of
Imamiya jurisprudence, and Hadd is the punishment for which the causes, type,
the amount and quality of its implementation are determined and finalized in
the holy Sharia. Significant examples of Hadd punishment include execution,
crucifixion, amputation, stoning, Jald, exile, and life sentence.

The subject of this dissertation is alternative punishments to Hadd. This is if,
for whatever reason, it is not possible to enforce the Hadd punishments. This
has been clarified both in jurisprudence and in the Islamic Penal Code, which is
derived from Imamiya jurisprudence. At the time of the presence of the
Infallible Prophet or Imam (pbuh), it is up to the Infallible person (pbuh) to
make a decision on the issue, because he knows the word of Qur'an, and is the
proof of God's laws, the legislator and the representative of Islamic law. At the
time of his absence, although some Imamiya jurists have not given permission
to carry out Hadd punishments, their arguments have not been accepted by the
overwhelming majority of Imamiya jurists due to existing evidence on Hadd
and narrations indicating the prohibition of not observing the Hadds and
following its implementation to protect real interests of the society and
maintaining order and preventing its disruption. The prevailing opinion of
jurists is the legitimacy of the execution of Hadd punishment during the
occultation of the Imam.

Although the evidence concerning Hadd punishments indicate their
everlasting and solid nature, however, if at the time of the
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absence of an infallible Imam, the qualified jurist chosen by the public is not
able to enforce some of the Hadd punishments under special circumstances and
out of prudence. As a result, according to the first or second ruling, he can
temporarily stop the Hadd punishment and replace it with another appropriate
punishment, and it could be of Hadd or less-than Hadd and non-Hadd nature.
On the other hand, a jurist who does not believe in the legitimacy and
permission to execute Hadd punishment during the occultation of an Imam,
inevitably considers alternative punishments for Hadd to prevent chaos and
disorder in the society and to curb corruption and oppression; However, jurists
who believe in the legitimacy of the application of Hadd punishment during the
time of absence need to provide evidence in order to move from the Hadd
punishment to alternative punishments. The reason for this change given by this
group of jurists can be either a primary or secondary ruling; Whether this change
is in the form of a change in the type, amount or method of enforcing the Hadd
punishment; Such as changing the method of stoning to execution or by
reducing it quantitatively, such as reducing one hundred lashes to fifty lashes,
or converting a Hadd to a non-Hadd punishment, such as changing the death
penalty into imprisonment.

Keywords: Hadd punishment, alternative punishment of Hadd, Velayat-e-
Faqih. primary sentence, secondary sentence, secondary title, conflict,
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