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Abstract

The penal provisions for brain death showed a comparative study with Islamic
jurisprudence, through the criminal and legal confrontation of the brain-dead, such as
the criminal and legal confrontation of the brain-dead in Iraqi legislation and Islamic
law, as did the punitive legislation. The lack of determination of the standard of death
and the lack of a legal definition of brain death, by examining the texts of Iraqi
legislation, as well as the reluctance of jurists to consider the issue of death because
death is linked to the soul and spirit of the Creator, as the jurists see that brain death is
a legitimate death and this same approach was taken by all jurists, and we seek In
addition, what is meant by the dead in advanced resources is the one whose lungs and
heart have ceased to function permanently and irreversibly. His lungs and heart
continue to function, even if it is through the installation of artificial resuscitation
devices, he is not considered dead in which we have relied on the analytical method
through the criminal law and Islamic law. As the main question is what are the penal
provisions for brain death between Islamic jurisprudence and Iraqi criminal law? The
answer was despite the fact that the law has associated true death with the final
disruption of some bodily functions such as breathing and pulse.etc. The bases of
criminalization, according to what the researcher sees, lies in the fact that the person
with brain death has hope despite the disruption of his brain. The correct effectiveness
of staying in this state. In this regard, there are important results, and the lraqi
legislator was limited to determining the criterion of brain death and calculating it as
evidence of human death in the Human Organ Transplant Law No. 85 of 1986 in
Article Il / Fb of it when he referred to the possibility of obtaining human organs with
brain death and transplanting them to those who he needs it. There is an important
consequence by which brain death can be considered complete insanity because the
two do not lack the ability to perceive and discriminate, and if applied insanity is not
the same as brain death, then it must be noted that there is a certain delay in it. It may
last for weeks or months, depending on the situation. The patient is between brain
death and actual death, and this delay leaves no legal position. Fairly complex and
conceivable problems in civil transactions, personal and criminal cases, to name a few.
Keywords: Brain Death, Iragi Law, Islamic Law, Penal Provisions, Death.

Sy9kd g pale olfiaghy o (@) Glpl cele Sledbl oSl 51 (VYAB/AF b 5V DAY 55led 4y (5,5l wlidios epsle &)l50) Ll jo gl Gsi 5l ciluo 3 (LaST OMuazs sloalle g dadabibl daoolpiiny deldl g ool &abiim] &L 5 S o opl &5 (o yisd
sl S bgsye Sl yae 5 il pla 5 o gom oMol g SBLl § OYFA) lade oo 5 olatas (age 5l Coles i L g (gl g (ojsel qoale lacdon sl L 5 olpslaay Gsi> Jol5 cole, b o7 5l ool 5 o ool (STl ) () Sledbo!



University of Religions and Denominations

Faculty of Law

MA Thesis

Major: Law

Penal Provisions for Brain Death; a
Comparative Study with Islamic Jurisprudence

Student
Sabreen Khadim Abdul Amir Al Khalaf

Supervisor

Dr. Yahya Mirali Bidakhweide

November 2022

$x9b3 5 pole olRimgh 53 (@) Gl sele Sledbl oL 51 (VYAB/VF )l 5V ABAYA 5 )lad 4 (5,5L8 liniod cpgle & )159) Wil 3o yglouny Bsi 5l Cibio 5 (oSS SDlans slaalls g daaslinll daoslin deltl 5 ool &abiomal &b S joe cnl a4y (oo i

ol i Lgs e Dy e 5 onilsh il s o] sotes lodlol 5 SBT3 (VYFA) e o 5 ooliims o Wge 5| Calom sl & 5 5 otbahs 3 esdsnl oole slocdan sl Lo 5 olyslinsy st alS Cule, b o)1 51 slinal 5 o ol 3 (STl ol SledLl



